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(i) 
QUESTIONS PRESENTED 
1. Whether the Commission's action in selecting the markets 
it did for proposing deintermixture by deletion of VHF channels was 
arbitrary and discriminatory, and whether its final determination to 
so deintermix certain.of these markets was also arbitrary and dis- 
criminatory. 


2. Whether the Commission's action is arbitrary, | incon- 
sistent with other decisions in comparable deintermixture proceedings 
and with its own prior actions pertaining to deletion of the VHF channel 


in Peoria. 


3. Whether the Commission's action deleting Channel 8 from 
Peoria and reassigning it to Davenport-Rock Island-Moline violates 
Section 307(b) of the Communications Act of 1934, as amended. 


4. Whether the Commission's conclusion that no significant 
number of persons would lose their only service is adequately support- 
ed by the record. 


5. Whether the Commission has the legal authority to delete 
valuable VHF channels from certain selected communities for the 
purpose of improving the opportunities for effective competition in 
these few communities. 


6. Whether the Commission's decision that deletion of Channel 
8 will improve the opportunities for effective competition in Peoria is 
adequately supported by the record. 


7. Whether, under the particular circumstances of this case, 
the Commission should have deleted Channel 8, except upon a finding 
of "compelling need" based on substantial evidence in the record. 


8. Whether the Commission denied appellant the type of hearing 
it was entitled to under the Communications Act of 1934, |as amended, 
the Administrative Procedure Act, and the Constitution of the United 
States. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED . , 
STATEMENT OF POINTS . 
SUMMARY OF ARGUMENT . 
ARGUMENT 


I. The Initial Selection Of Markets For Possible Deletion 
Of The VHF Channels And the Later Deletions In Only 
A Few Of Those Markets Were Arbitrary And Capricious 


The Deletion Of Channel 8 From Peoria, Illinois, 
Violates Section 307(b) Of The Act . . . 


The Commission Has No Legal Authority To Delete VHF 
Channels From A Few Selected Markets Solely For The 
Purpose Of Improving The Opportunity For Effective 
Competition In Those Few Markets , ‘ a 


The Commission's Decision To Delete Channel 8 Has 
No Adequate Evidentiary Support In The Record - 


A, The Commission‘s Conclusion that "No Significant 
Number of Persons Would Lose Their Only Service" 
Is not Adequately Supported by the Record ° 


B, The Commission's Decision that Deletion of the 
VHF Channel Would Improve the Opportunities 
for Effective Competition in Peoria Is not 
Adequately Supported by the Record . 


The Commission's Action Is Arbitrary In That It Is 
Inconsistent With Its Own Prior Actions In This Case 
And Also With Other Decisions In Similar Proceedings 


VI, The Commission Denied Appellant The Full Hearing 
It Was Entitled To Under The Law a ee 


CONCLUSION . ai) Sarg ae, ey a CLI Sis hen Le 
ANNEX A ° OA er ctes 10h pret a et Ney once 
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JURISDICTIONAL STATEMENT 

This proceeding involves three appeals from Orders of the Federal 
Communications Commission, all concerning the same or related matters 
and all having been consolidated by orders of this Court. The three appeals 
are as follows: (1) A petition for Review, filed pursuant to Section 402 (a) 
of the Communications Act of 1934, as amended, Act of July 16, 1952, 
C. 879, Section 14, 66 Stat. 718, 47 U.S.C.A., Section 402 (a), for review 
of the Report and Order released March 1, 1957, whereby the Commission 
finalized without hearing a "Notice of Proposed Rule Making," released 
June 26, 1956, which Order amended the Table of Assignments so as to 
delete VHF Channel 8 from Peoria, Dlinois, and substitute therefor UHF 
Channels 25 and 31; (2) A Notice of Appeal, filed pursuant to Sections 402 
(b)(1), (5) and 402(c) of the Communications Act of 1934, as amended, 47 
U.S.C.A. Sec. 402(b) (1), (5), (c), 66 Stat. 718, appealing from the Report 
and Order of March 1, 1957, described above, as well as appealing from a 
portion of the Commission's final decision, dated June 29, 1956, granting 
a "construction permit" to appellant, but attaching conditions thereto; (3) 
A Notice of Appeal, filed pursuant to Sections 402(b)(1), (5) and 402(c) of 
the Communications Act of 1934, as amended, appealing from a Memoran- 
dum Opinion and Order of the Commission, released May 17, 1957, whereby 
the Commission denied appellant's Petition for Reconsideration of the final 
decision of June 29, 1957, and whereby the Commission provided that ap- 
pellant shall operate on Channel 25 in lieu of Channel 8. This Court has 
jurisdiction of these appeals by virtue of Sections 402(a), 402(b), and 402 
(c) of the Communications Act of 1934, as amended, and Sections 2, 3, and 
4 of the Judicial Review Act of 1950 (Act of Dec. 29, 1950, C. 1189, Section 
2, 64 Stat. 1129, 5 U.S.C.A. Sections 1032, 1033, 1034). 

STATEMENT OF THE CASE 

For a period of several years, prior to April 1952, the Commission 
engaged in extensive rule making proceedings looking towards the adoption 
of a nationwide television allocation plan. Innumerable proposals were filed, 
including many concerning the Central Dlinois allocations. Finally, on 
April 14, 1952, the Commission issued its "Sixth Report and Order", 


3 
finalizing its proposals for the allocation of television channels throughout 
the country, pursuant to stated principles and priorities and a master plan 
of implementation: The following channels were allocated to the area here 
involved: 


Peoria, Il. Ch. 8, 19, 37 (educational) and 43 
Davenport, Iowa- 
Rock Island- Ch. 4, 5, 30 (educational) 36 and 42. 
Moline, Il. 


Appellant, relying upon the so-called "final" rule making proceedings, 
filed its application for VHF Channel 8 at Peoria, Dlinois, on June 30, 1952. 
It was commonly accepted in 1952 that VHF channels were obviously superior 
to UHF, since all existing commercial television stations operated in the 
VHF band and VHF had superior propagation characteristics. The Sixth Re- 
port and Order makes clear that despite the superiority of VHF signals, the 
Commission was "intermixing" the allocation of UHF and VHF channels be- 
cause it thought that ultimately UHF channels could be used effectively for 
commercial television in competition with VHF stations (Id. |at 91:664). 

However, appellant was not willing to run that risk and did not agree 
that UHF would provide satisfactory service to the large Peoria trading 
area. Hence, it applied for the superior VHF channel, even though this 


would inevitably involve a full comparative hearing with all the consequent 


delay, expense and risk of losing altogether (R. 533-34). As was anticipated, 
two other applicants applied for VHF Channel 8. 
There was no competition, however, for the two commercial UHF 
channels allocated to Peoria, Illinois. In 1952, West Central Broadcasting 
Company applied for and received a construction permit for Channel 43 (R. 
524-25). This Company is owned and controlled by United States Senator 
Robert S. Kerr, of Oklahoma, his family, and his associates. After re- 
ceiving its permit — without opposition — West Central commenced construc- 
tion and began operation in February of 1953 (WEEK-TV). The owners of 
West Central were persons of tremendous wealth and influence; with this 
sound financial backing and able management, the station has prospered. 
Now after more than four years, WEEK-TV enjoys a position of stability and 
influence in the Peoria community (R. 525). UHF Channel 19 was also 


1 Pike & Fischer, Radio Regulation 91:601 (hereinafter referred to as "R.R."). 


4 
granted without opposition to Hilltop Broadcasting Company in December of 
1952 and the station commenced operation in October of 1953 (WTVH) (R: 
525). However, Hilltop incurred substantial initial operating losses, and 
six months after the station started operation, it was sold to the Peoria 
Journal-Star, Incorporated, which Company publishes the only daily news- 
papers in Peoria (R. 525-26). On April 28, 1954, the Commission approved 
the transfer; since that time the monopoly press in Peoria has been the 
owner of WIVH. Here again, with sound financial backing and influence the 
operation of the station has become financially successful, and the station 
now enjoys a position of stability and importance in the community (R. 526). 
It should be noted that when the owners of the Peoria Journal-Star purchased 
the UHF station, they did so with full awareness of the financial difficulties 
of WIVH (R. 534-35), In fact, they stated unequivocally that they were will- 
ing to risk their capital to improve the service of the station and to "help 
assure the ultimate success of UHF" (R. 525-26). 

In the meantime, appellant was faced with the necessity of proceeding 
with the long, arduous, and expensive comparative hearing with the compet- 
ing application of WMBD, Inc., a third applicant having dropped out at the 
time of commencement of the actual hearing. The hearing commenced in 
the summer of 1953. Extensive depositions were taken in Peoria. There 
was almost a month of hearings in Washington. The record was finally 
closed December 23, 1953. It comprises over 2700 pages of transcript and 
over 1300 pages of exhibits. Findings and conclusions were filed by both 
parties (R. 535). On November 15, 1954 — after the UHF stations had been 


on the air for well over a year — the examiner issued an initial decision fa- 
voring the grant of appellant's application (R. 535). 


Once again, voluminous exceptions and replies to exceptions were 
filed by the parties. Oral argument before the full Commission was held 
May 2, 1955, or almost three years after appellant had first filed its tele- 
vision application. Finally, on June 29, 1956, the Commission issued its 
final decision favoring the grant of appellant's application” This was ap- 
proximately three years after the UHF stations had commenced operation. 

At all times during this long, tortuous adjudicatory proceeding, 


2 WMBD, Inc., 11 R.R, 533 (1956). 


5 
through and including June 29, 1956, the Commission's Rules and Regula- 
tions expressly provided that VHF Channel 8 was assigned to Peoria, 
linois. Indeed, time after time, the Commission had denied requests to 
remove Channel 8 from Peoria. Appellant, relying upon this original allo- 
cation and the repeated refusals to take the Channel out, expended in excess 
of $50,000 in cash, and incurred commitments — some tentative and some 
firm — of around $300,000 (R. 535). 

Actually, the deletion of Channel 8 was first proposed |in a Petition 
filed September 21, 1954 by the two Peoria UHF Stations, WEEK-TV and 
WTVH, the latter of which had been taken over by the newspaper only five 
months before with expressions of great faith and confidence in UHF's future. 
The local UHF stations in effect asked for artificial government protection 
against this potential VHF competition — competition which, at the time 
they received their permits, they knew they would have to face. Their peti- 
tion for the deletion claimed that UHF generally could not compete success- 
fully with VHF stations, and therefore since no Peoria VHF grant had been 
made, the Commission should make Peoria an all UHF market. 

The Commission, however, in an order released November 4, 1954, 
denied the rule making petition and refused to delete Channel 8 (Ibid.). The 
Commission stated: 


". . . In reliance upon these assignments, two parties have prose- 
cuted applications for Channel 8 at a considerable expenditure of 
time, effort and money. ... It is our view that it is only just and 
reasonable that the assignment of Channel 8 in Peoria |should be 
changed only upon a clear and compelling showing that the public 
interest requires such a revision. We do not believe that petition- 
ers have made such a showing." 


On December 3, 1954, the same two UHF stations filed a "Petition for Re- 
consideration" (R. 483). 
It is important to understand the problems facing the television indus- 
try and the regulatory atmosphere existing during the pendency of appellant's 
application. By the spring of 1954, UHF television was not developing satis- 


factorily. The Public was not buying the necessary receiving equipment in 


sufficient quantity; the manufacturers were not producing the equipment in 


3 Memorandum Opinion and Order, In re: Amendment of Table of Assignments, FCC 54-1886, No, 12101, 
November 4, 1954, 
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sufficient quantity; and the networks and advertisers were not utilizing the 
services of UHF stations because of the UHF stations’ lack of public accep- 
tance. Obviously, the Commission was concerned with this problem. 

So also was Congress concerned. As early as the spring of 1954, the 
so-called "Potter Sub-Committee" of the Senate Interstate and Foreign Com- 
merce Committee investigated extensively the problems of the UHF indus- 
try (Ibid.). Then in 1955, various studies were conducted by the staff of 
the Senate Committee, with the "Plotkin Report" and the "Jones Report" 
released February 17, 1955. In June, 1955, Senator Warren G. Magnuson, 
Chairman of the Committee, announced appointment of an Ad Hoc Commit- 
tee of electrical engineers to advise the Senate Interstate and Foreign Com- 
merce Committee on, technical matters. Thus, pressure from the industry 
and Congress was developing. 

On March 31, 1955, the Commission in effect recognizing the pres- 
sure and problems, issued a series of proposed "deintermixture" proceed- 
ings in Peoria, Illinois, Evansville, Indiana, Madison, Wisconsin and Hart- 
ford, Connecticut. So far as Peoria was concerned, this Notice proposed to 
either reserve Channel 8 for educational use or delete it from Peoria en- 
tirely. In either event, a UHF channel would be assigned to Peoria in its 
stead (Docket No. 11333); 

Extensive comments by all interested parties, including appellant and © 
the UHF stations in Peoria, were filed in these "deintermixture" proceed- 
ings. The Commission held oral argument on June 27 and 28, 1955. On 
November 10, 1955, the Commission issued a Report and Order denying the 
proposed rule making changes in Peoria and in all the other "deintermix- 
ture" communities? In pertinent part this Order reads as follows 
(13 R.R, at 1516-17): 


4 Status of UHF Television Stations, Committee on Interstate and Foreign Commerce, 83d Cong., 2d Sess.(1954), 
5 Vol. 11, Television Digest, p. 1, February 5, 1955; p. 1, February 19, 1955. 

6 Vol, 11, Television Digest, p, 3, June 11, 1955. 

7 Notice of Proposed Rule Making, FCC 55-406, No. 17475, March 31, 1955, | Later a fifth "deintermixture” 
proceeding was instituted for Vail Mills, New York (Albany-Schenectady-Troy),. 

8 At the time this proceeding was instituted, appeallant was awaiting oral argument in its comparative 

hearing, an initial decision having been issued over four months earlier, 

9 13 R.R. 1511 (1955), However, in the Vail Mills case, the Commission did “drop in” an additional 

VHF channel in Vail Mills, 


7 


" ,.. whatever the merits of their contentions that local deinter- 
mixture would benefit the particular UHF operators and their 
local communities, the Commission has serious doubts that the 
requested relief would be meaningful with respect to the general 
problem... 


" ,.. In the Commission's opinion, considerations of both fair- 
ness and practicability preclude an ad hoc approach such as that 
suggested by the petitioners in these proceedings." 


Thus, presumably, once and for all, by November of 1955, the Com- 
mission concluded that "deintermixture" on a selective basis violated both 
considerations of fairness and practicability. However, the|Commission 
continued to recognize that UHF stations in many markets, though certainly 
not in Peoria, were in serious financial difficulties. Therefore, it insti- 
tuted — in the same order that it denied selective "deintermixture" in Pe- 
oria and the other markets — a general rule making proceeding, looking 
towards an effective nationwide solution to the difficulties of |UHF stations 
generally (Docket No. 11532). By November of 1955, the Channel 8 adjudi- 
catory proceeding in Peoria had been awaiting a final decision for about six 
months, the oral argument having been held May 2, 1955. Certainly, there 
was nothing in the November, 1955 notice of general rule making which ap- 
peared to jeopardize specifically that assignment. 

By early 1956, the pressure was really beginning to build up in Con- 
gress. Time after time Commission or industry representatives were 
called up to the "Hill" to testify and explain what was being done for UHF. 
It was the majority opinion of the Commission in early 1956 that selective 
"deintermixture" in Peoria and the other markets could not provide a real 
solution to the UHF problem? ° On February 7, 1956, in a colloquy between 
Commission Chairman McConnaughey and Senator A. S. Mike Monroney, 
from Oklahoma, Chairman McConnaughey was asked repeatedly whether 
authorizing new VHF stations would destroy the existing UHF stations; he 
insisted that existing UHF stations could survive when only one VHF station 
was granted (Id. at 55; R. 530-31). In 1956 alone, the Senate Committee 
held hearings on the UHF-VHF problems on nineteen different days.” 


10 Television Inquiry, Committee on Interstate and Foreign Commerce, 84th Cong., 2d Sess,, pursuant to 
S. Resolutions 13 and 163, Part I, pp. 8, 15, 36, 55 (1956), 


11 td., Parts I and Il, 
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Finally, on June 26, 1956, the Commission issued a further alloca- 
tion order terminating the nationwide allocation proceedings in Docket No. 
11532,” Again the Commission specifically reaffirmed its decision of No- 
vember 10, 1955, that limited "deintermixture" in certain selected markets 
was no solution to general problems facing UHF broadcasting. The Com- 
mission said (13 R.R. at 1576): 


"It does not appear, however, that deintermixture at this stage 
would be practicable in a sufficient number of communities repre- 
senting a sufficiently large segment of the total population to pro- 
vide significantly enhanced opportunities for the fuller utilization 
of the UHF channels on a nationwide basis." 


Thus, once again, and for the third time, the Commission refused to de- 
intermix Peoria and other markets as a means of helping the UHF situation 
generally. 


However, the Commission did propose sua sponte a totally new princi- 


ple of allocation, a concept never before suggested by any party to these 
proceedings. What was this new principle? First, the Commission in its 
Order of June 26, 1956, decided to continue with a broad scale inquiry, 
looking towards a possible general solution of the UHF television problem. 
It proposed to explore the possibilities of shifting all or a major portion of 
commercial television allocations to the UHF band. No specific rule mak- 
ing proposal was issued. The Commission simply wanted general discus- 
sions concerning the various technical, economic and legal problems in- 
herent in any such broad scale reallocation. Clearly, action, if any, was 
far in the future and difficult to predict. 

Second, pending this long-range investigation, the ultimate outcome 
of which was totally speculative, the question arose as to whether any 
“interim” relief was possible which might improve the existing television 
situation. The Commission proposed a tentative solution, namely, the in- 
stitution of separate allocation proceedings in thirteen separate communi- 
ties, looking towards the deletion or addition of VHF channels with the end 
in view of improving "the opportunities for effective competition among a 
greater number of stations" in these thirteen markets. The issue was not 


whether the addition or deletion of the VHF channels would help UHF 


1S IS KRISTI (1956), At this point, almost 14 months had passed since the oral argument in 
appellant's comparative hearing. 
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generally. The sole question was whether such deletion or addition would 


improve "the opportunity for effective competition" in those particular. mar- 


kets. 


Pursuant to this proposed action, the Commission, algo on June 26, 
1956, issued a "Notice of Proposed Rule Making" whereby Channel 8 would 
be deleted from Peoria and reassigned to Rock Island, Dlinois, and whereby 
UHF Channel 25 would be substituted in Peoria (Docket No. 11749; R. 32). 
Subsequently, the Commission proposed to add UHF Channel 31 to the Peoria 
allocations also (R. 115). Thus, on June 26, 1956, Peoria, linois was 
selected by the Commission sua sponte as one of several possible communi- 
ties where the Commission might, after informal rule making proceedings, 
delete a VHF allocation for the sole purpose of improving the competitive 
situation in that market. As of that time, appellant's television application 
for Channel 8 had been on file about four years and almost fourteen months 
had passed since the oral argument. There was no stated reason for this 
inordinate delay in finalizing the adjudicatory proceedings. 

As indicated, Peoria and twelve other communities, were selected 
at random for the potential deletion or addition of VHF channels. In four of 
the thirteen communities, the Commission proposed to add VHF channels to 
existing allocations. Obviously in such situations, the public was receiving 
additional superior service; little complaint could be found with this solution. 
In nine communities, however, the Commission proposed to delete the su- 
perior VHF facility so as to make the markets predominantly or exclusively 
UHF. Here, the situation was entirely different and the impact much more 
drastic. In Fresno (Docket No, 11759), Madison (Docket No} 11754), Evans- 
ville (Docket No. 11757) and in Albany-Vail Mills (Docket No. 11751), VHF 
construction permits or licenses were outstanding and VHF stations were 
actually on the air. In Peoria (Docket No. 11749), Springfield (Docket No. 
11747), Hartford (Docket No. 11748), and New Orleans (Docket No. 11752), 
final VHF grants were imminent since full hearings had been| concluded 
many months before. In Elmira (Docket No. 11758), the Commission pro- 
posed to delete a VHF channel which had only itself been recently allocated 
to Elmira, 
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As indicated before, three days after the institution of this allocation 
proceeding in Peoria and the other twelve markets, the Commission on 
June 29, 1957 issued its final decision granting appellant a construction 
permit for Channel 8 — some fourteen months after oral argument. The 
fact that the grant came but three days after institution of proposed "rule 
making” suggests that the delay in the final grant was connected to, if not 
the result of, the Commission's consideration of the allocation proceedings. 
The Commission attached two conditions to appellant's construction permit: 
(1) That appellant could not construct its station pending the outcome of the 
allocation proceedings in Docket No. 11749; (2) that "the Commission may, 
without further proceedings, substitute for Channel 8, such other channel as 
may be assigned to Peoria" in these allocation proceedings (11 R.R. 533, 
607-608). 

Thus, after more than four years of effort and expense, appellant 
was awarded a construction permit for Channel 8, under which it could not 
construct until still further proceedings were completed, and as to which 
there was the possibility that the permit would be modified to specify a 
channel never applied for and in fact specifically avoided from the begin- 
ning — namely, a UHF channel. Appellant filed a petition with the Commis- 
sion, requesting reconsideration of the conditions attached to the grant (R. 
1090), and reconsideration of the Commission's action in instituting the 
proposed rule making (R. 117); appellant also filed a "Petition for Full 
Evidentiary Hearing", requesting that if the Commission persisted in prose- 
cuting these allocation proceedings, it should grant appellant a full evidenti- 
ary hearing (R. 168). All these petitions were later denied. 

Shortly after the Commission instituted its proposed "interim" allo- 
cation proceedings, on June 26, 1956, the Senate Interstate and Foreign 
Commerce Committee, itself, issued an "Interim Report" on July 23, 
1956," The majority view of this Report (which Report was far from 
unanimous) urged "deintermixture" as a means of improving the nation- 
wide television system (Id. at pp. 4-5). It approved generally the Commis- 
sion’s "interim" proposals, but urged broad scale "deintermixture" on a 


wide front (Id. at pp. 11-12). 
18 Senate Report No, 2769, 84th Cong., 2d Sess., July 23, 1956, 
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Actually, the Commission had already expressly rejected "deinter- 
mixture" as a means of improving the general picture; instead, it had sub- 
stituted its interim plan of "improving the opportunities" for| competition 
in certain selected markets.* This plan resulted in destroying UHF com- 
pletely in most markets and areas, simply because adding superior VHF 
channels to existing VHF allocations destroys any chance for UHF develop- 
ment. As might be expected, shortly after the institution of the allocation 
proceedings, the Senate called the Commission to the "Hill" once again 
to explain and justify the Commission's proposed interim and long-range 


* The Commission was carefully questioned and specific pending 


solution? 
cases, including the Peoria case, were discussed (Id. at 951-960). Once 
again, the pressure was on to come up with some sort of solution. 

The Commission proceeded during the fall and winter of 1956-57 with 
its consideration of the allocation proceedings. Extensive informal com- 
ments were filed in the Peoria case by a number of parties. | Appellant 
urged in its Comments that deletion of the VHF channel would leave a large 
area where no other service would be available, and that the UHF stations 
could, because of local circumstances, compete effectively with one VHF 
station (R. 487-491). Some 40 towns, farm bureaus, labor groups and the 
Attorney General of the State of Dlinois filed comments opposing the dele- 
tion of Channel 8.”° 

Finally, in a Report and Order released March 1, 1957, the Commis- 
sion issued the decision here under review.’ The Commission finalized its 
proposed action to delete Channel 8 from Peoria and reassign it to Davenport- 
Rock Island-Moline; the Commission added UHF Channels 25/and 31 to 
Peoria. It concluded that such reallocations would meet its interim objec- 
tive of "improving the opportunity for more effective competition among a 
greater number of stations" in Peoria. The Commission found also that 


14 Paragraphs 15 and 31, of Report and Order of June 26, 1956, 13 R.R. 1571 (1956). 
15 Television Inquiry, Committee on Interstate and Foreign Commerce, 84th Cong., 2d Sess, Part II, 
pp. 935-982 (1956). 
16 R, 615, 990, 996. 
17 R. 994-1009, 22 F.C.C., 342, 15 R.R. 1550c (1957) (4-2 decision, with Commissioner Craven 
abstaining). 
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appellant was not entitled to any further evidentiary proceedings. The 
Commission issued a further Order on May 17, 1957, also here under re- 
view, in which appellant's grant for Channel 8 was modified "without any 
further proceedings" to specify Channel 25 (R. 1165-69). 

Thus, solely on the basis of written comments, in a separate infor- 
mal allocation proceeding, the Commission granted appellant a construc- 
tion permit for Channel 25, a concededly inferior channel, one never re- 
quested nor desired. The sole basis for the grant was the stated possibility 
of improving the local competitive picture in Peoria, Dlinois. 

The Commission also released on March 1, 1957, or shortly there- 
after, its decision in most of the other pending proceedings. Concentrating 
solely on the nine cases in which the Commission proposed to delete superior 
valuable VHF service, the results were as follows: In Hartford and Madi- 
son, the Commission decided against deleting the VHF allocations, leaving 
the situation unchanged with both UHF and VHF stations continuing to com- 
pete in the same markets (15 R.R. 1540i;) 15 R.R. 1563). In New Orleans 


(15 R.R. 1603) and very recently in Vail Mills (Albany-Schenectady-Troy)”® 
the Commission decided to add new VHF allocations in those markets, the 


effect of which was to increase the total amount of superior service to 
those areas. Obviously, no one can complain about this. In Evansville 
and Fresno, where VHF stations were on the air, the Commission pro- 
posed to delete the VHF channel in each of these markets, but ordered 
"show cause" proceedings to determine whether the proposed deletion 
would be in the public interest (15 R.R. 1573; 15 R.R. 1586e)° In Elmira, 
where no processing of any VHF applications had occurred, the Commission 
decided to delete the VHF allocation and substitute a UHF allocation (15 
R.R. 1515). Finally, in Peoria and Springfield, Dlinois (15 R.R. 1525), 
the Commission actually deleted the VHF allocation and the existing VHF 
conditional permittees were given "without further proceedings" substituted 


UHF channels. 

———<—$—$—________., 

18 The Commission announced its proposed decision to add VHF allocations to Vail Mills, Aug. 2, 1957, 
Report No, 14, Public Notice - B, No. 48523. 

19 In the Evansville case, the Commission also shifted Channel 9 from Hatfield, Indiana, to Evansville, 
making it educational, The Channel 9 Hatfield allocation is presently in hearing status and an initial 
decision has been issued, 
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In summary, the Commission has deleted, or proposed to delete, 
the VHF channel in only five areas in the entire country, each for the sole 
purpose of "improving the opportunities for effective competition among a 
greater number of stations" in those five areas. In Fresno and Evansville, 
however, "show cause" proceedings must be held, which may well demon- 
strate that the public interest will not be served by the deletion of the VHF 
channels, In Elmira, New York, there had been no processing of any VHF 
applications, and there had been practically no reliance upon the very re- 
cent VHF allocation to that area; no hardship or public loss oecurred by 
deleting the VHF allocation. 
Hence, in only two areas in the country, Springfield and Peoria, has 
the Commission deleted for certain the VHF channels, destroying valuable 
rights of "permittees" who had relied in good faith upon these /|allocations 
for many years, and causing the loss of superior VHF service to persons 
in those areas. These two areas, though important, are but an insignificant 
part of the total television population, including less than 500,000 people. 
Thus, in only two markets, involving a few UHF stations, has|the Commis- 
sion finally applied the new principle of equalizing competition, so as to 
delete superior service. 
The Senate Committee on Interstate and Foreign Commerce was not 
quite through with the Commission, even after the decisions of March 1, 
1957; for on March 5, 14, and 15, once again the Commissioners were 
called to the "Hill" to make a "progress" report. : They were} questioned 
at length on their decisions of March 1, 1957, to see what real results 
were accomplished. Finally certain Senators began to revolt against this 
constant pressure on the Commission to justify their actions; objections 
were made to further questioning.”’ Since that date, no further Senate 
hearings have been held. The pressure is off. 
On May 17, 1957, the final step took place, when the Commission 
denied appellant's Petition for Reconsideration, which had sought removal 
of the conditions attached to the grant of appellant's construction permit 
on June 29, 1956 (R. 1165-1169; 22 F.C.C. 1039, 11 R.R, 609). In this 


20 Television Inquiry, Committee on Interstate and Foreign Commerce, 85th Cong., Ist Sess, Part V. 
21 Id, at 3280-3282, 3305-3307. 
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Order of May 17, 1957, the Commission altered the terms of the permit 
held by appellant, and without further proceedings ordered that appellant 
operate on Channel 25. The Commission further ordered that appellant 
submit additional information showing its technical proposals for Chan- 
nel 25. 

The chronology of events, as set forth above, shows clearly that the 
Commission has been unable to resist the political and economic pressures 
which have developed from UHF's inability to prosper generally. The 
Commission could not — and still has not — found a solution of any real 
significance. Its "puny" and paltry efforts of March, 1957, have served 
only to allay the pressures. Certainly no new deletions of VHF channels 
have occurred, nor are any expected. Only a few victims, mainly in Peoria, 
have been sacrificed. UHF, generally, is no better off; Peoria is worse 
off; the sole beneficiaries are Peoria's two UHF stations. 

STATUTES INVOLVED 
See applicable statutes attached hereto, infra, as an Annex. 
STATEMENT OF POINTS 

1. The initial selection of markets for possible deletion of the VHF 
channels and the later deletions in only a few of those markets were arbi- 
trary and capricious. 

2. The deletion of Channel 8 from Peoria, Dlinois, violates Section 
307 (b) of the Act. 

3. The Commission has no legal authority to delete VHF channels 
from a few selected markets solely for the purpose of improving the oppor- 
tunity for effective competition in those few markets. 

4, The Commission's conclusion that "no significant number of per- 
sons would lose their only service" is not adequately supported by the rec- 
ord. ; 

5. The Commission's decision that deletion of the VHF channel would 
improve the opportunities for effective competition in Peoria is not ade- 
quately supported by the record. 

6. The Commission's action is arbitrary in that it is inconsistent 
with its own prior actions in this case and also with other decisions in 
similar proceedings. 
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7. The Commission denied appellant the full hearing it was entitled 
to under the law. 


SUMMARY OF ARGUMENT 

A basic evil in these proceedings has been the totally arbitrary and 
discriminatory selection of victims for potential deletion of the VHF chan- 
nels. Peoria and a few other markets were apparently selected at random. 
Each case was decided on an ad hoc basis, with no formulation of guiding 
principles or rules. Using this ad hoc approach, the Commission selected 
only Peoria and one or two others as the final victims. This random selec- 
tion and limited applicability is arbitrary and capricious. The Commis- 
sion's action also violates Section 307 (b) of the Communications Act of 


1934, as amended, because it fails to apply the basic principles applicable 


under that Section and substitutes instead a limited principle of improving 
opportunities for effective competition. The new policy is totally unrelated, 
except by coincidence, to Section 307(b). The new policy of equalizing 
competition in a few markets constitutes an illegal exercise of authority 
by the Commission. Broadcasting is a business of free competition. There- 
fore, where as here, the Commission refuses to grant licenses in a few 
markets solely because of the competitive effect such new grant might have 
upon existing services, the Commission acts outside its authority. By the 
same token, even if the Commission can generally consider competitive 
effects, its action is discriminatory and grossly unfair where|it applies 
this principle of equality of competition on an ad hoc basis so as to deny 
grants in only a few markets. 
The Commission's decision to delete Channel 8 is not adequately sup- 
ported by the record, Appellant demonstrated that some 28,000 persons 
would lose their only service and over 100, 000 persons would (lose their 
second service, in the event Channel 8 were deleted. The Commission 
improperly refused to accept these figures. Appellant also demonstrated 
that because of the particular circumstances present in Peori: , it was 
likely that both UHF and VHF stations could operate eens in the 
market. The Commission improperly rejected this evidence and relied 
instead upon vague, speculative and unsupported conclusions regarding 
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UHF's inadequacies. Its action also is arbitrary because it is inconsist- 
ent with its own prior actions in this case and with other decisions in 
similar proceedings. Twice before, in this very case, it has refused 
to delete Channel 8, finding that there was no "compelling need" for such 
deletion, and that to delete the channel would violate considerations of 
"both fairness and practicability". Yet now, without reference to need, 
fairness or practicability, the Channel is deleted solely to improve compe- 
tition in the market. The Commission's decision also is inconsistent with 
the Madison and Hartford proceedings, where, despite factual similarities 
to the Peoria case, the Commission refused to delete the VHF channels. 

Finally, the Commission denied appellant the full hearing it was 
entitled to under the law. As the holder of a conditional permit for Chan- 
nel 8, and considering the nature of the proceedings here involved, appel- 
lant was entitled to a full evidentiary hearing with the right to submit evi- 
dence, conduct cross-examination, offer rebuttal evidence, and with the 
burden of proof on the Commission. In short, appellant was entitled to 
a hearing as required by Sections 7 and 8 of the Administrative Procedure 
Act. 


ARGUMENT 
I, The Initial Selection of Markets for Possible Deletion of 


the VHF Channels and the Later Deletions in Only a Few 
of Those Markets Were Arbitrary and Capricious 


A fundamental evil, invalidating these entire proceedings, has been 
the totally arbitrary and discriminatory selection of victims for potential 
deletion of these valuable VHF channels. It is hornbook law that an agency 


may act by either rule making or case-by-case adjudication. This deci- 
sion lies within the discretion of the agency.” In either case, however, 
the action of the agency must rest upon clearly defined standards of law 

or policy and must be applied uniformly and fairly. Even where, as here, 
the agency decides not to promulgate rules of general applicability, it can- 
not abandon standards of uniformity, or refuse to develop at least policies, 


22 S.E.C, v. Chenery Corporation, 332 U.S. 194 (1947). 
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if not rules, of general applicability. Yet this is precisely what the Com- 
mission has done in these proceedings. 
The Commission terms these proceedings "case-by-case rule mak- 
ing", as if somehow this categorization relieved it of the responsibility 
for fairness and uniformity. Its original Order of June 26, 1956 states 
that "because of the widely varying circumstances in individual markets 
and the numerous factors which bear on the choice of techniques in any 


individual community or area, it is not possible to formulate rigid criteria 


whose perfunctory application to individual cases will automatically indi- 
cate the course which would best serve the public interest in) each commun- 
ity during the interim period" (13 R.R. at 1582). Thus, as matter of 
choice of techniques, the Commission thought it could solve its problems 
only on a case-by-case basis. 
Yet nowhere has the Commission stated why these particular victims 
were selected, nor what general aims were to be determinative of the re- 
sults, other than the vague assertion that the Commission wanted to "im- 
prove the opportunities for effective competition."" The five communities 
selected for deletion of the VHF channels were apparently, so far as appears 
from this record, selected entirely at random. This, it is submitted, is 
totally arbitrary and discriminatory. Data submitted to the Senate Inter- 
state and Foreign Commerce Committee tells us there were at least 20 
communities where UHF stations were on the air, with only one VHF chan- 
nel allocation: : Why only five out of 20? Why these particular five? There 
is no answer for these questions. 
Further, even assuming the principle of equality of competition is 
proper, it either is an allocation principle of uniform applicability, or it 
is a tool of arbitrariness and caprice. Though in certain cases this princi- 
ple may be outweighed by countervailing considerations, it must at least 
be applied fairly to all applicable situations. Even after all the decisions 
of March 1, 1957, there still was no uniform applicability of this allocation 
principle, nor were there any other criteria of general applicability 
23 Television Inquiry, Hearings before Committee on Interstate and Foreign Commerce, 85th Cong., 


1st Sess,, pursuant to S. Res, 13 and 163, 84th Cong., and S, Res, 26, 85th Cong., Part V. p. 3312. 
This does not include UHF stations where more than one: VHF service was present, 
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established. If this proceeding were treated as adjudication, the Com- 
mission would have to state the policies or rules applicable and test the 
facts against these policies or rules“ If this were treated as normal 
rule making the Commission would have formulated a principle of uniform 
applicability.” Instead, the Commission has adopted a middle ground 
and done neither. It has attempted to gain the procedural advantages of 
informal rule making, yet refuses to make any real rule. It merely has 
applied the facts in each market against a priori principles and criteria 
allegedly applicable to those markets, which has resulted in a series of 
ad hoc decisions totally unrelated to each other and scandalously limited 
in their significance. 

The Commission tells us, however, that they have not finished with 
deletion of the VHF channels; that, though Peoria may appear to be the 
only real victim of this new principle of equality of competition, there 
may indeed be others. However, the record does not bear this out. At 
least ten petitions were pending in March, 1957, at the time the Peoria 
proceedings were concluded, wherein a proposal was made to delete a 
VHF channel from a community receiving UHF service. To date, not a 
Single one of these petitions has been granted, and many have been denied. 
The principle of deleting VHF channels so as to increase the opportunities 
for effective competition has never been applied generally — and never will 
be: For example, what happened in Raleigh, North Carolina? The peti- 
tion to delete the VHF channel was denied (15 R.R. 1653). Jacksonville, 
Florida? Denied (15 R.R. 1732). Spartanburg, South Carolina? Denied 
(15 R.R. 1650). Charlotte, North Carolina? Denied (15 R.R. 1659). Fort 
Smith, Arkansas? Denied (15 R.R. 1678). In each and every one of these 
five cases the deletion of the VHF service would, of course, have made 
possible "more effective competition" between several UHF operators; yet 
nothing was done to improve competition in these markets. In short, there 
is no real policy of improving the opportunities for effective competition. 


anneeepenpe punta ennmnenesrce coors 
24 Johnston Broadcasting Co. v. F.C.C., 85 U.S. App. D.C, 40, 175 F. 2d 351 (1949). 


25 National Broadcasting Co, v, United States, 319 U.S. 190, 215-218 (1943), 
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It is only applied selectively and arbitrarily where, as in Peoria, the end 
result requires it 


Il. The Deletion of Channel 8 from Peoria, Tlinois, Violates 
Section 307 (b) of the Act. 


In order to understand the erroneous nature of the Commission's 
action in the instant case, it is necessary to go back to the "Sixth Report 
and Order" of the Commission, released April 14, 1952, in which the Com- 
mission's nationwide television allocation plan was first adopted? i In mak- 
ing its assignments, the Commission followed the mandate of Section 307 (b) 
of the Communications Act of 1934, as amended, which provides that "the 
Commission shall make such distribution of licenses, frequencies, hours 
of operation, and power among the several states and communities as to 
provide a fair, efficient, and equitable distribution of radio service to each 


of the same"; and the Commission gave effect to the provisions of Section 
1 of the Act” "to make available, so far as possible, to all the people of 


the United States a rapid, efficient, Nation-wide, and world-wide wire and 
radio communication service". 
Pursuant to these statutory objectives, the Commission set forth cer- 
tain priorities which underlay the table of assignments: (1) to provide at 
least one television service to all the United States; (2) to provide each 
community with at least one television broadcast station; (3) to provide a 
choice of at least two television services to all parts of the United States; 
(4) to provide each community with at least two television broadcast stations; 
and (5), remaining channels would be assigned depending on size of each 
community, geographical location and number of television services avail- 
able to the community (1 R.R. at 91:620). The allocation of frequencies 
in the radio band, even though done on an application basis rather than 


. Where VHF Channels are added to communities no principle of equalizing competition is necessary. 
The significant point, where service is being added, is that the Commission is fulfilling its statutory objective 
of providing more and better service to the people of the United States on a fair and equitable basis, Sections 
1 and 307(b) of the Communications Act of 1934, as amended, 47 U.S.C.A. Sections 151, 307(b). 


27 1 R.R, 91:601, 
28 47 U.S.C.A. 307(b), 48 Stat. 1083, 49 Stat, 1475, 66 Stat. 714. 


29 47 U.S.C.A. 151, 48 Stat. 1064, 50 Star. 189, 
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table of assignment basis, had generally followed the same principles in 
that the decisions turned on questions of the comparative needs of the 
communities involved for the reception service or transmission facilities, 
the number of services available, the size of the communities involved, 
and, finally, the efficiency of the proposed frequency utilization” The 
Sixth Report and Order and the priorities set up therein follow fairly con- 
sistently these principles (1 R.R. at 91:620-91:627). 

A crucial question in these proceedings was whether or not to inter- 
mix UHF and VHF stations, i.e., assign both to the same communities. 
With reference to the different characteristics of UHF and VHF, the Com- 
mission stated (1 R.R. at 91:663): 


"We think it clear that the fair, efficient and equitable distribu- 
tion required by the Communications Act has reference to over- 
all distribution within any given radio service and not with re- 
spect to every ‘ype of station within a service. Federal Radio 
Commission v. Nelson Brothers, Bond and Mortgage Company, 
U.S. , at 281. In the case of television, stations opera- 


ting in the UHF and VHF bands, although marked by distinguish- 


ing characteristics, will together constitute an integrated tele- 
vision service, We have concluded, therefore, that the require- 
ments of the Act can best be met by an over-all Table of 
Assignments, which includes within its scope all channels 

which will be utilized in the television service." 


In other words, the Commission squarely found in the Sixth Report and 
Order that intermixture and not deintermixture would better achieve “fair, 
efficient and equitable distribution of radio service required by Section 
307 (b)". 

Conceding that VHF was a superior service technically, the Commis- 
sion was careful to assure the maximum benefits from VHF by distributing 
the 12 VHF channels as broadly as possible. Since VHF could effectively 
cover large areas, VHF was used in the metropolitan areas such as Peoria 
(1 R.R. at 91:621). At the same time the Commission did not assign "an 
undue share of the relatively scarce VHF channels" to the larger cities, 
for they wanted these valuable frequencies distributed so that each area 


could get some VHF service. Nowhere in the Sixth Report and Order was 


oe F.C.C. v. Allentown Broadcasting Corp., 349 U.S. 358 (1955); Easton Publ. Co. v. F.C.C., 85 U.S. 


App. D.C. 33, 175 F, 2d 344 (1949), 
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there ever any suggestion that equalization of competition, 4s such, was 
a proper criterion of Section 307(b). As a matter of fact, the Commis- 
sion expressly refused to adopt a similar principle. Allen B. DuMont 
Laboratories, Inc. , proposed a plan designed to assure the assignment 
of four VHF channels to the major metropolitan areas, which objective 
was openly related to DuMont's need for competitive equality in network 
facilities (1 R.R. at 91:622-91:623). The Commission rejected the Du- 
Mont proposal, and squarely found that equitable distribution of these 
valuable VHF frequencies to all the States was more important than simple 
economic considerations (1 R.R. at 91:624). 

What the Commission has done in the instant proceedings is to aban- 
don the principles and priorities of the Sixth Report and Order, and Sec- 
tions 1 and 307 (b) of the Act, adopting instead an ad hoc, limited principle 
of improving the competitive opportunities. This goal is allegedly achieved 
by depriving Peoria and the State of Illinois of this very valuable VHF facil- 
ity, and substituting a concededly inferior service. 

Channel 8 was assigned to Peoria, Illinois, in the Sixth Report and 
Order because Peoria was a major market in the country (1 R.R. at 91:815, 
91:821). Peoria is the 74th major market in the country (R.| 515). It is 
the second largest city in the State of Illinois and is the heart of a pros- 
perous and extensive agricultural area. Its 1950 population placed it as 
the 93rd largest city in the country (R. 515-16). Dlinois, the fourth 
largest State in the Union, has only 11 VHF assignments, including the 
Peoria assignment, of which five are allocated to Chicago, and five are 
allocated to cities smaller than Peoria. If the Peoria allocation is given 
to the Rock Island-Moline area, then a substantial amount of| the service 
will be given to the State of Iowa, only the 22nd largest State! in the Union, 
yet which already has 12 VHF assignments (R. 516-17). Furthermore, 
the Rock Island area is of less importance than Peoria (R. 518-19). 

The deletion is being made not because there is any greater need in 
the smaller State or in the smaller community for this channel, for Peoria 
is a more important and larger market and has need of the broad coverage 
offered by VHF; not because there are fewer superior services in this 
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smaller community, for indeed, there now will be three superior VHF 
services in this smaller area, as opposed to none in the Peoria area; not 
because the service can be used in any more efficient or effective manner 
technically in the smaller community; not because any greater number of 
people will be served by changing the allocation, for in fact a greater 
“white area” will be served by a Peoria station (R. 500). Nor can it be 
said that the public is desirous of the change; over 35 separate communi- 
ties have passed resolutions protesting the removal of Channel 8 from the 
Peoria area; the Secretary of the State of Dlinois, certain trade groups 
and others have also expressed their disapproval of the move (R. 615, 
990, 996). Therefore, the normal 307(b) concepts of need, demand, ef- 
ficiency, and fair distribution give way to a new principle, namely, since 
the two UHF stations will not theoretically be able to compete against a 
VHF competitor, an inferior UHF channel must be substituted. 

This new policy, it is submitted, is totally unrelated to Section 307 (b) 
and is contrary in its application to Section 307(b) principles. Equalizing 
competition may seem commendable as a potential goal. But where it ob- 
scures or overrides the statutory requirements of need, efficiency and 
fairness, it violates the Act. Such is the situation here. 


ii. The Commission Has no Legal Authority to Delete VHF 
Channels from a Few Selected Markets Solely for the 
Purpose of Improving the Opportunity for Effective 
Competition in Those Few Markets. 

The Commission's sole stated objective for deleting the VHF channel 
in a few comparatively small markets is "to improve the opportunities for 
effective competition among the greater number of stations" in those mar- 
kets. The power to "improve the opportunities for effective competition" 
in a few selected markets is certainly not expressly granted in the Com- 
munications Act, itself. Therefore, the Commission's authority, if any, 
must be a derivative of certain express powers, including Sections 1, 4(i), 
303(g), 303(r) and 307(b).” 
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47 U.S.C.A. Sections 151, 154(1), 303(g), 303(r) and 307 (b). 
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In order to determine whether this is a properly derived power, it 
is important to understand precisely what the Commission's deletion of 
the VHF channel was intended to accomplish. The Commission concluded 
that the Peoria UHF stations could not compete effectively against a new 
VHF station. This same conclusion was reached in only one or two other 
markets. Surprising as it may seem, the Commission never tells why 
UHF stations in Peoria would be unable to compete effectively against 
appellant's station. If it is a fact that the UHF stations cannot compete, 
it must be because the VHF station is a superior facility, technically 
speaking. Certainly all other factors present in Peoria indicate that the 
UHF stations will be able to compete exceptionally well' The area is 
100% converted for UHF; the two stations are well established, financially 
successful, and both have networks. Therefore, the only conceivable an- 
swer is that appellant's station will provide more and better service, which 
in turn will make it more attractive to the networks and the jadvertisers. 
We end up with the curious proposition that the very superiority of the ser- 
vice itself affords the basis for destroying it, so as to equalize competition. 
This is a novel and treacherous principle of ad hoc allocation, par- 
ticularly where, as here, it is applied on so limited and insubstantial a 
basis. Concededly, the Commission has the general power to "encourage 


a larger and more effective use of radio. ni? Assuming equality of, or in- 


creased opportunity for, competition can be equated to the principle of 
larger and more effective use of radio, the Commission can promulgate 
rules or policies of general applicability designed to encourage such use. 
This certainly is the rationale of such cases as National Broadcasting 
Company v. United States, 319 U.S. 190 (1943), and United States v. 
Storer Broadcasting Company, 351 U.S. 192 (1956). 
However, it is quite a different question where the Commission polices 
competition in certain selected markets, where it refuses to make certain 
grants because of the specific competitive injury to existing stations in 
those selected markets, and where it refuses to adopt any rules of uniform 
applicability. Broadcasting is a business of free competition. If a licensee 
32 Section 303(g) of the Communications Act of 1934, as amended, 47 U.S.C.A|, 303 (g), 48 Stat, 1082, 
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is not interfering with other broadcasters, he has the opportunity to "sur- 
vive or succumb according to his ability to make his programs attrac- 
tive to the public. n8 This freedom of competition is the basic principle 
of the Sanders case, and applies equally to rule making and adjudicatory 
activities. In the instant case, the Commission refuses to grant a superior 
channel otherwise available to this particular area and otherwise in com- 
pliance with all the Rules and the statutory requirements. 


Why? Simply because of an undefined competitive effect the grant 
might have upon the existing services in Peoria. Interestingly enough, 


the Commission, shortly after its decision here, expressly disclaimed 
“any power to consider the effects of legal competition upon the public 
service in the field of broadcasting. n*4 Yet in the instant case, it was 
solely the allegedly adverse effects of "legal competition" which formed 
the basis for modifying appellant's permit for Channel 8. 

Even assuming there are situations where competitive effects may be 
considered by the Commission, this is no such situation. The Commission 
attempts to "sugar coat" its exercise of illegal power by the claim that 
improving competition in Peoria is merely a specific exercise of its gen- 
eral power to increase the utilization of the spectrum. This proposition 
cannot stand the test of analysis. In situations where the Commission has 
added or "dropped in" new VHF allocations, no policy question of compe- 
tition is really involved. The Commission is merely following its duty 
of adding as many allocations as possible for potential use. The competi- 
tive effects of the use of such channel is an irrelevant inquiry. Indeed, 
it may well be that adding a new VHF channel will seriously injure existing 
stations and impair the opportunities for effective competition. But the 


Commission pays no attention to this. Thus, the principle of "improving 
the opportunities for effective competition" is totally irrelevant. 


So also, this principle of improving competitive opportunity has 
nothing to do with increasing the utilization of the UHF spectrum. In fact, 
other recent Commission actions have totally destroyed any chance for 


UHF development in such markets as New Orleans, Miami, Albany- 


33 F.C.C. v. Sanders Brothers Radio Station, 309 U.S. 470, 475 (1940). 
34 Southezstem Enterprises (WCLE), 22 F.C.C. 605, 612, 13 R.R. 139, 147 (1957). 
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Schenectady-Troy, Beaumont-Port Arthur, Norfolk-Newport) News and 
Duluth-Superior, by simply providing three or more VHF allocations to 
those markets, where formerly there had been UHF development. Com- 
pared to the millions in these markets who will forever lose UHF service, 
the few who may conceivably gain UHF service in Peoria and one or two 
other markets must be considered de minimis and inconsequential. In any 
event, the Commission's action in destroying UHF development for mil- 
lions of people certainly invalidates its claim that improving competition 
in Peoria is merely one aspect of the overall objective of increasing the 
effective use of the UHF spectrum. The real answer is that the Commis- 
sion's principle of equalizing competition is not a principle at all. The 
Commission's action can be explained solely as an exercise of an invalid 
power to refuse to grant a few licenses, otherwise proper, solely because 
of their effect on a few existing operations. 

The illegality of this exercise of power may perhaps be| more graphi- 
cally demonstrated by analogy to the regulation of standard broadcasting. 
Radio frequencies, like television channels, also have different technical 
characteristics. If a new applicant for a radio station in Peoria, Illinois, 
asked for 50,000 watts of power, other stations in that community could 
theoretically object, claiming that such a powerful grant would lessen "the 
opportunity for effective competition", and they could request that the grant 
be made for only 500 watts. The objections of the existing stations would 
be summarily denied. Why is this so? First, to select Peoria alone for 
the application of this new principle of equality of competition| would be 
grossly discriminatory and unfair. Second, the Commission would deny 
the objections because it would disclaim any authority to refuge to license 
the 50, 000 watt applicant, where the sole purpose was to maintain a status 
of equality of competition. It would claim, citing the Southeastern case, 
supra, and the Cullman case” that the denial of new grants shouldn't rest 


on the mere possibility that a new service would lessen the "opportunities 
for competition”. Third, the Commission would deny the objections be- 
cause they were inconsistent with Section 307(b) principles of maximum 


technical utilization of available facilities. 
35 The Voice of Cullman, 6 R.R, 164 (1950). 
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This same analysis is applicable here. Channel 8 was allocated to 
Peoria, Illinois as a superior channel, designed to serve a major market. 
Applicants applied for the channel; there is no basis in law or policy why it 
cannot now be granted. Yet because of the speculative possibility that more 
effective competition will result in Peoria, the channel is being deleted 
and an inferior channel substituted. This limited and discriminatory action 
is contrary to law and administrative due process. 


IV. The Commission's Decision to Delete Channel 8 Has no 
Adequate Evidentiary Support in the Record. 


A. The Commission's Conclusion that "No Significant 
Number of Persons Would Lose Their Only Service" 
Is not Adequately Supported by the Record. 


One of the stated factors in these proceedings on which the Commis- 
sion requested evidence was the question of whether or not persons would 
actually lose their only service if the VHF channel were deleted from 
Peoria, i.e., whether any "white area" would result. On this question, 
the Commission found (R. 1000): 


"We believe the record supports the basis for concluding that 
a significant number of persons will not lose their only service 
if Channel 8 is deleted." 


The Commission conceded that appellant's computations, based on 


the Commission's own theoretical curves, showed a "white area" of 376 
miles and a population of 28,237 persons (R. 999-1000, 556). But the 
Commission discounted this total entirely. It noted that the computations 


were based on existing, authorized or applied for facilities. The Commis- 
sion noted that if in the future, UHF stations were to operate at higher 
power on higher towers the "white area” would be accordingly reduced. 

Of course, how much reduction would result was totally conjectural. 

Using the same crystal ball again, the Commission determined, based on 
its own curves, that if a UHF station were to operate with 1000 kw. at 
1,000 feet above average terrain, "it is probable that very little ‘white 
area’ will result" (R. 1000). Of course, no existing stations propose 
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anywhere near this type of operation,*® and as appears, infra, appellant's 
evidence indicates that even at 1000 kw., UHF coverage will not be as 
extensive as theoretically predicted. 

It is true that in the future there may be new stations with super 
heights and powers, or new stations in nearby communities, | the effect 
of which might be to reduce the "white area" to some undetermined degree 
at some undetermined time. To this extent any determination of "white 
area" is somewhat speculative. Nevertheless, based on present proposals 
and authorizations, over 28,000 persons will be deprived of their only ser- 
vice, certainly a "substantial number". While the Commission might 
fairly conclude that a precise determination of "white area" is impossible 
in light of the probabilities of change, it is incredible to conclude that there 
will be no substantial white area at all. This is “crystal ball gazing" in 
its most arbitrary form. The question posed by the Commission in this 
case was whether there would be a "white area". The answer is clearly 
"Yes, a substantial one." 

As a matter of fact, even accepting the Commission's "Alice in Won- 
derland" analysis, the Commission could not have rationally concluded, 
on this record, that no significant number of persons would lose their only 
service. One of the UHF stations took actual field intensity measurements 
to determine the potential for UHF coverage in this specific area (R. 501). 
The proper analysis of these measurements was a matter of dispute between 
the parties. The Commission concluded, however, that appellant's inter- 
pretation appeared "to be reasonable" (R. 999). If appellant's computa- 
tions are reasonable, then in the absence of an express finding to the con- 
trary, appellant's conclusions should also have been accepted. These con- 
clusions were that if the Commission's hypothetical UHF curyes were used, 
an increase in power to 1000 kilowatts and in tower height to/1, 000 feet, 
would result in extending the UHF Grade B contour to about 60 miles from 


WEEK-TV, on August 13, 1957, was granted a permit to operate 710° above average| terrain with 371 kw. 
ERP (BPCT-2246); WTVH is authorized to operate 660° above average terrain with 186 kw. ERP (BMPCT-4076); 
WMBD, Inc., was granted, effective June 13, 1957, permission to operate on Channel 31 at 670" above 
average terrain with 661 kw. ERP. 
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the transmitter; however, based on the measurements submitted, the UHF - 
Grade B contour would in fact extend to only about 45.7 miles from the 
transmitter, or 15 miles less (R. 501-02, 582-85). This theoretical UHF 
operation would include an area of 6,570 square miles, as compared to 
appellant's proposed operation on Channel 8, which would cover an area 
of 12,850 square miles (R. 501). 

From analysis of the measurements, the conclusion is warranted 
that UHF coverage cannot extend appreciably beyond the "radio horizon", 
or approximately the "line of sight" (R. 585). This conclusion is ex- 
tremely crucial to any determination of white area. If UHF is incapable 
of serving very far beyond line of sight (regardless of power) then the 
really important question concerns the height from which the signal is 
transmitted. In Peoria, no one has seriously proposed anything in excess 


of 1, 000 feet (see fn. | 36, supra). The Commission assumes, based on its 


curves, that at 1,000 feet (with 1000kw) service will be given to about 60 
miles, and so a UHF \operation will leave "very little, if any, white area" 
(R. 1000). Yet, the measurements disclose that at 1,000 feet, the UHF 
signal will extend only about 45.7 miles instead of the theoretical 60 miles. 
Thus, even if the UHF stations increase to 1,000 feet and 1000 kilowatts, 
there still will be "white area" if Channel 8 is deleted. 

The Commission's arbitrariness in refusing to find the existence of 
a substantial "white area" is heightened by its refusal to take into account 
"dead spots", or areas which UHF would normally cover, but typically of 
UHF signals, in fact do not (R. 583-85). Appellant's evidence clearly es- . 
tablished that there were these "dead spots" where people would be de- 
prived of service unless VHF service was available (Ibid.). These "dead 
spots” increase to some undetermined extent the expected "white area", 
yet no recognition was given to this. 

The arbitrariness of the Commission's action is further compounded 
by its refusal to take into account — in determining loss to the Peoria 
area stemming from the deletion of the VHF channel — the so-called "gray 
areas", or those areas where only one service would remain. Tradition- 
ally, providing a choice of services has always been considered significant 
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in determining proper allocations; in fact, it is the third highest priority 
in the Sixth Report and Order (1 R.R. at 91:620). Yet here the Commis- 
sion failed to take into account the fact that almost 105, 000 persons would 
be limited to but one service (R. 500). The failure to consider the “gray 
area", where this substantial number of persons is involved, is clearly 
arbitrary and capricious. 


B. The Commission's Decision that Deletion of the 
VHF Channel Would Improve the Opportunities 
for Effective Competition in Peoria Is not 
Adequately Supported by the Record. 


The main evidentiary inquiry in this proceeding, basic |to the decision, 
was whether the deletion of the VHF channel would result in ‘improving 


the opportunities for effective competition among a greater number of 
stations" in Peoria. There has already been discussed, supra, Part I, 


the lack of legal authority to inquire into this question on such a limited 


basis. Here, it is assumed, arguendo, that such inquiry is proper. 

It is important to note that the Commission did not find|as a matter 
of law that UHF stations cannot compete effectively with VHF stations in 
the same market. For if this finding had been made, the Commission would 
not have conceded that each case would have to turn on its particular facts, 
nor would it have requested evidence "taking into account all the local cir- 
cumstances" (R. 996-997), nor could it have permitted intermixture to 
continue in such markets as Madison, Hartford, and many others where 
petitions to delete VHF channels were denied. On the contrary, the Com- 
mission avowedly determined to decide each case on its own facts. It is 
submitted that in the Peoria case, the Commission failed to consider the 
evidence of record on this issue and relied instead upon vague, speculative 
and unsupported conclusions. 

The Commission notes that Peoria is the 77th market in the country, 
that the area has a population of over 250,000 persons and that ''Peoria's 
revenue potential is sufficiently large to support three or more stations" 
(R. 1001). The UHF stations argued that if the VHF station is permitted 
to commence operation an "unequal competitive situation" will result which 
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could "seriously impair the ability of the UHF stations to provide service" 
(R. 1001). These fears of the UHF stations were set forth in most gen- 
eral, vague, conclusionary and self-serving statements, without any mean- 
ingful evidentiary support (R. 709-711, 358-359). Based on this scanty 
evidence, the Commission concluded (R. 1001): 


“Our experience in other markets has demonstrated that the 
establishment of a VHF station in a UHF market such as Peoria 
generally seriously affects, if not cripples, the ability of the 
UHF stations to render service. And since additional VHF 
channels cannot be assigned to Peoria under present alloca- 
tion standards, the failure of UHF would mean that Peoria 
might be forced to depend on a single VHF station for local 
service. This possibility can be obviated by eliminating the 
VHF channel and equalizing the competitive situation. The as- 
signment of a third and fourth UHF channel to Peoria will en- 
hance the possibility of more effective competition among the 
networks in the market and of bringing the programs of all 
three networks to the public. Deintermixture, we feel, would 
remove any artificial restraint on the establishment of a third 
or even fourth local station; and the number of stations would 
be determined solely by what the traffic can bear." 


This is the total determination by the Commission on the question of 
competition. It is obvious that the Commission paid no attention whatso- 
ever to "all the local circumstances". It relied instead upon speculation, 
guess work, and future prediction which is so distorted as to defy rational 
explanation. Its "experience in other markets" is nowhere explained, 
demonstrated or identified. It relies upon this undisclosed experience 
despite its stated intention of deciding each case on its own facts (13 R.R. 
at 1581-82): "The Commission's speculation that the presence of one 
VHF station might result in the entire failure of all UHF in the area is 
so totally unrealistic as to be ridiculous; yet only by conjuring up this 
imaginary horrible can the Commission buttress its conclusion that the 
VHF channel must go. 

The actual evidence of record shows that in all likelihood the UHF 
stations can compete with appellant's station. The most fundamental 


37 This reliance upon “evidential facts not spread upon the record” violates basic principles of fair play and 
is the grossest sort of administrative arbitrariness, _Ohio Bell Telephone Co, v. Public Uriliries Commission 
301 U.S. 292, 300 (1937). 
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difficulty facing UHF stations where VHF service is available is that not 
enough of the receivers are converted to receive the UHF signal; this in 
turn makes the UHF station unattractive to advertisers. In Peoria the 
sets "are virtually 100% converted for UHF", and thus conversion is no 
problem in Peoria (R. 998). Another fundamental problem facing new 
UHF stations has been their inability to get firmly established where there 
are well entrenched existing VHF services. But this is no problem in 
Peoria for the UHF stations have been the only stations for Qver four years 
(R. 524-26). Another problem of UHF stations has been that of being 
underfinanced and inexperienced. But this is no problem in Peoria where 
the stations are profitable and the owners of both stations are men of 
wealth, power, vast experience and standing in the community (R. 524- 
26). Another problem for UHF stations has been their inability to obtain 
network affiliations. This is no problem in Peoria, for WEEK-TV has 
the National Broadcasting Company affiliation and WI'VH has the Columbia 
Broadcasting System affiliation (R. 526). Even if appellant's VHF station 
comes into the market, there is still a third network, the American Broad- 
casting Company. There will be three networks for three stations. 

Thus, the major problems which have hurt UHF development in other 
markets are not present in Peoria. Actually there is much more evidence 
in this record which supports intermixture in Peoria. There is first the 
unequivocal promise by WMBD, Inc., the unsuccessful applicant in the 
Channel 8 proceedings, that it will construct a station on UHF Channel 
31, regardless of whether VHF Channel 8 is deleted (R. 935)| In fact, 
it has been granted this channel, effective June 13, 1957, and will bring 
new UHF competition to this market regardless of the existing stations" 
fears. 

Also, the Commissioners, themselves, in testimony on the "Hill" 
have on several occasions emphasized that if existing UHF stations were 
well established (such as in Peoria), the entry of one VHF station would 
not destroy the UHF stations°® The following excerpt of Chairman 


: Television Inquiry, Hearings Before Committee on Interstate and Foreign Commerce,| 84th Cong., 
2d Svss., pursuant to S, Res, 13 and 163, Part 1. (R, 529-31), 
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McConnaughey is typical (Id. at 9-10): 


"Mr. McConnaughey. . . By putting in these V's some people 
will get service that wouldn't have gotten service before. 
There are some people who will be getting service from 
their local communities that wouldn't have been getting 
it before, and it involves basically putting in a V where 
it has been assigned, where there are 2 U's in opera- 
tion, and\we felt that 1 V with 2 U's — we had no evi- 
dence to show that that means it is going to drive any- 
body out of business under that operation. — 


"The Chairman. It might be well for the record to put in 
the names of these five areas. 


"Mr. McConnaughey. Hartford, Evansville, Madison, Peoria, 
and Albany. '*°9 


Finally, one of the parties who participated in these proceedings, 
Tele-Views News Company, submitted a large amount of statistical data, 
which was largely unanalyzed. Appellant, in its Reply Comments tried 
as best it could, considering the limited procedure available, to organize 
this material into some helpful form. The evidence showed that 66 UHF 
stations had left the air during the period covered by the survey (R. 941). 
However, 45 out of 66 went off the air where there were two or more VHF 
services (R. 942); 12\failed where there were no VHF stations (R. 942). 
Of the remaining failures only one case, that of Columbia, South Carolina, 
offered any support for the claim that a new VHF station would injure ex- 
isting UHF stations (R. 943-44). One case out of 66! Other data showed 
that 31 UHF stations were operating in markets where there is one VHF 
station, and 17 UHF stations were in cities with two or more VHF stations 
(R. 945). Thus, UHF can and does live with VHF. The record also showed 
that in Fresno, Madigon and Evansville, situations most comparable to 
Peoria, UHF stations were still in operation despite presence of VHF ser- 
vice (R. 945-46). 

Therefore, the actual facts in this record showed that where there 
was only one new VHF station in markets with well established UHF sta- 
tions, it was likely that all could continue to operate. The Commission 


39 tr fs almost impossible to believe, but Chairman McConnaughey later cast the deciding vote which 
resulted in the deletion of Channel 8 from Peoria! One can only speculate as to why, but it is clear that his 
vote is completely inconsistent with his expressed opinion. } 
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simply ignored all this evidence and relied instead upon speculation, crys- 
tal ball gazing and a totally undemonstrated experience. The Commission's 
failure to consider this mass of evidence in light of its stated intention of 
determining each case on the basis of "all the local circumstances" con- 
stitutes the height of arbitrariness and caprice. 


V. The Commission's Action Is Arbitrary in that It Ig 
Inconsistent With Its Own Prior Actions in This Case 
and Also With Other Decisions in Similar Proceedings. 
sector inca cba dca tht a cere rg athe 


The Commission's decision in the instant case is obviously inconsist- 
ent. with its earlier decisions in this very same case. The UHF stations 
first petitioned to delete VHF Channel 8 in the Fall of 1954, after more 
than two years of reliance upon this allocation by appellant. | The Commis- 
sion denied the rule making petition, stating (Memorandum Opinion and 
Order, FCC 54-1386, November 4, 1954): 


"In reliance upon these assignments, two parties have prose- 
cuted applications for Channel 8 at a considerable expenditure 
of time, effort and money. A comparative hearing on their 
applications has been completed and an Initial Decision is now 
awaited. It is our view that it is only just and reasonable that 
the assignment of Channel 8 in Peoria should be changed only 
upon a clear and compelling showing that the public interest 
requires such a revision. We do not believe that petitioners 


have made such a showing." (emphasis supplied) 

Certainly, two and a half more years of reliance should not make 
the requisite showing any less "compelling". In terms of reliance and 
change of position, the situation has worsened for appellant since Novem- 
ber of 1954. If "compelling need" were the proper standard in 1954, a 
fortiori, it is the proper standard in 1957. Yet, the instant decision 
makes no reference to this standard and obviously there has in fact been 
no showing of "compelling need", Moreover, the "compelling need" stand- 
ard is clearly appropriate, since it is consistent with the Ear era 
principle that the proponent of a rule making change has the burden of 
showing its need and efficacy.” 
40 pcadeishia Co. ¥, 8.2... 84 U.S, App. D.C, 73, 175 F, 2d 808, 818 (1948), judgment vacated 
337 Pea age ee tena Procedure Act, Act of June 11, 1946, Cn ea Seto 


60 Sat. 241, 5 U.S.C, A. Sect. 1006(c). 
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In the Spring of 1955; the Commission proposed again to delete Chan- 
nel 8 from Peoria. On November 10, 1955, the Commission denied the 
deintermixture proposal, stating (13 R.R. 1511, 1516-17): 


"In our opinion, if deintermixture, even on a partial basis, 
should finally be determined to be a useful method of resolv- 
ing the overall problems, the particular communities for its 
application should not be selected merely because of the for- 
tuitous circumstance of whether a VHF station has commenced 
operation in any particular community. Certainly there is 
nothing in the records before us which would lead us to con- 
clude that limited deintermixture here sought would provide 
any significant help in resolving the difficulties now confront- 
ing UHF broadcasters in other communities ... in the Com- 
mission's opinion, considerations of both fairness and practi- 
cability preclude an ad hoc approach such as that suggested 
by the petitioners in these proceedings". 


Yet in the instant proceeding, less than two years later, apparently, 


considerations of fairness and practicability are no bar whatsoever to the 
same type of ad hoc approach and "fortuitous" selection of victims. It may 
be conceded, arguendo, that the Commission can change policies; certainly, 


however, principles of basic fairness and practicability are not so variable 
and changeable as to justify a complete reversal of position without explana- 
tion. . 

Equally important, the Commission's decision in the Peoria case is 
inconsistent with other decisions reached the same day in similar proceed- 
ings. This inconsistency points up the arbitrariness of the Commission's 
action in Peoria. Madison, Wisconsin and Hartford, Connecticut had long 
been thought of as potential victims for deletion of the VHF channels. Yet 
in orders also released March 1, 1957, the VHF channels were not deleted 
in Madison or Hartford’ The Commission allegedly found important dif- 
ferences between the cases. Actually, the differences amount to basic 
inconsistencies. 

One of the most important inconsistencies appears in the Commis- 
sion's treatment of the principles of Section 307(b) of the Act to the cases. 
The traditional analysis was applied in the Madison and Hartford cases. 


< Madison case, 22 F.C.C, 356, 15 R.R. 1563 (1957); Hartford Case, 22 F.C.C. 332, 15 R.R, 1540i(1957). 
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In Madison, the proposal was to delete the VHF channel and add it to 
Rockford, Illinois. Adding the channel to Rockford would serve a "white 
area" of about 4,000 persons, while leaving it in Madison would serve a 
substantially larger "white area" (15 R.R. at 1569). The Commission 
therefore concluded that there was a greater "need" for the channel in 
Madison and its use there would result ina more "fair, efficient, and 
equitable distribution of the available facilities" (15 R.R. at 1569). 

This typical analysis was never made in the Peoria case. Instead, 


the total emphasis was upon the question of equalizing competition. The 


evidence in Peoria showed that deleting the VHF channel from Peoria would 
result in a white area with approximately 28,000 persons anda "gray" 
area of 104,000 persons, whereas adding the channel to Rock Island would 
have provided a first service to only 38 persons and a second service to 
only 18,700 persons. Applying the same test in Peoria as in Madison would 
necessarily have resulted in a finding that Peoria had the greater "need" 
for the channel. 
Also in Hartford, the Commission made the same analysis as in Madi- 
son (15 R.R. at 1545-1546). The Commission proposed to delete the VHF 
channel from Hartford and reassign it to Providence. The Commission 
concluded that there was no showing that Providence "has a greater need 
for Channel 3" or that the move to Providence would result in a greater 
compliance with the requirements of Section 307(b) (15 R.R. at 1546). 
The same analysis is equally applicable to Peoria, but it was'never made. 
Another shocking inconsistency appears in the computation of the 
so-called "white areas". In Hartford, the Commission concluded that 
even though it had no way to compute the "white area", nevertheless there 
was some "white area". This was a basis for keeping the VHF station in 
Hartford (15 R.R. at 1545). Yet in Peoria the fact that there was no way 
to compute exactly the "white area" was used as a basis for concluding that 
there was no substantial "white area". 
The inconsistency is even more obvious in the Madison case. It will 
be recalled that in Peoria, the Commission dismissed appellant's evidence 
as to "white area" because of the possibility that new facilities might 
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come into operation which could possibly reduce the "white area". This 
possibility of future service made impossible any precise determination 
of “white area". In Madison, the VHF station estimated that there would 
be a substantial "white area". The UHF stations disputed this total, and 
more important, they promised categorically to so improve their facilities 
or add new facilities that there would in fact be no "white area" if the VHF 
channel was deleted (15 R.R. at 1567-68). Still the Commission in the 
Madison case found that there would be a "white area", which formed a 
basis for concluding that the VHF channel should not be deleted (15 R.R. 
at 1568-69). This is truly an incredible result. In Peoria, where there 
was doubt as to the extent of the "white area", the Commission stated that 
no substantial "white area" would exist. In Madison, where there was the 
unequivocal promise that no "white area" would result, the Commission 
found there would be substantial "white area". ; 

Another startling inconsistency is found between the Peoria and Hart- 
ford cases on the question of the "gray area", namely, that area in which 
there would be but one television service if the VHF channel were deleted. 
The Commission pointed out in Hartford that the VHF channel would be 
likely to provide a second service to approximately 103,000 persons (15 
R.R. at 1544-45). In the Peoria case absolutely no mention of "gray area" 
was made, yet the record shows that approximately 104, 000 persons will 
receive their second service (R. 500). If a second service to 103,000 per- 
sons is an important factor in Hartford, then a second service to 104,000 
persons is an important factor in Peoria. 

Another glaring inconsistency is found in the Commission's treat- 
ment of the question of whether deletion of the VHF channel will result in 
real deintermixture. Appellant argued that even if Channel 8 was deleted, 
VHF service would remain in the Peoria area because of the presence of 
VHF signals from stations in Rock Island, Davenport, and Champaign, 
Nlinois, serving large portions of the Peoria area (R. 494, 495, 557, 

571). Appellant also urged that because of transmitter site limitations, 
a Channel 8 station at Rock Island would have to locate about 55 miles 
from Peoria, so that a Grade B service would come into Peoria. The 
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Commission dismissed this argument with the assertion that 'tPeoria view- 
ers will look to their own local outlets" and not to distant cities; thus effective 
deintermixture will result (R. 1001-1002). 

In Madison, on the other hand, the same problem arose, yet the 
Commission arrived at a diametrically opposite result. Madison and 
Rockford are 55 miles apart. If the VHF channel were reassigned to Rock- 
ford, the transmitter would have to be located at a distance of somewhere 
around 40 miles from Madison (15 R.R. at 1568). A Grade B service (and 
possibly Grade A), would be given to Madison. Based on this, the Com- 
mission found that "Madison would not be effectively deintermixed" (15 
R.R. 1569). 

The only difference between the two cases is the fact that the trans- 
mitter location in the Madison case is 15 miles closer to Madison than in 
the Peoria case. In both cases, a Grade B service would be given to the 
city allegedly being deintermixed. Certainly, the difference of a few miles 
cannot justify such a tremendous difference in result,” 

There is one final startling inconsistency between the Peoria and the 
Hartford cases. The sole inquiry in these proceedings was to| determine 
whether deletion of the VHF channels would "improve the opportunities 
for effective competition". In the Peoria case, the Commission decided 
that deleting the VHF channel would probably result in more UHF stations 
in Peoria and more VHF stations in Rock Island. In Hartford, however, 
the Commission never made any determination at all on this basic question 
(15 R.R. at 1547). There was the same probability in Hartford that by de- 
leting the VHF station more UHF stations would operate in Hartford and 
more VHF stations in Providence. Yet the Commission refused to even 
discuss the issue. Each of these inconsistencies point to only/one conclu- 
sion: Having reached its result in these cases, for reasons not appearing 
on the record, the Commission shaped the decisions to support the result. 


: The Peoria case is actually worse than Madison because the Commission has now authorized a station in 
Rock Island, WHBF-TV, to locate its transmitter so as to provide a second Grade B VHF setvice to Peoria 
(R. 571). 
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‘VI. The Commission Denied Appellant the Full 
Hearing it was Entitled to Under the Law 


The Commission's "Report and Order" of March 1, 1957, 
deleting Channel 8 from Peoria and assigning in lieu thereof UHF 
Channels 25 and 31, and the Commission's "Memorandum Opinion 
and Order" of May 17, 1957, modifying appellant's permit to specify 
operation on Channel 25, were both decided after holding only informal 
proceedings in which interested parties were permitted to submit un- 
sworn, self serving written comments. The only opportunity given 
to controvert the matters alleged was the privilege of filing "Reply 
Comments”. There was no direct or cross examination under oath 
and no oral submission, whatsoever. It is submitted that the pro- 
cedure followed violates appellant's right to a full and fair eviden- 
tiary hearing in which the burden of showing the need for the deletion 
of the channel rested upon the Commission2? 


Essentially appellant's status should be equated to that of an 
unconditional permittee whose permit has been modified by substitut- 
ing a different channel for that first granted. This status. of a "per- 
mittee" arises because of the particular circumstances of this case and 
because of actions taken by the Commission creating rights of a 
“permittee” or "grantee" in appellant, within the meaning of Sections 
303 (f) and 316 (a) of the Communications Act of 1934, as amended. 


i 

43 Sec. 303(f), Act of June 19, 1934, C. 652, Sec. 303, 48 Stat. 1082, as amended 50 Stat. 190, 

47 U.S.C.A. Sec, 303(f); Sec. 309(b), Act of June 19, 1934, C. 652, Sec. 309, 48 Stat. 1085, 
amended July 16, 1952, C, 879, Sec. 7, 66 Stat. 715, 47 U.S.C.A. Sec. 309(b); Sec, 316, Act of 
June 19, 1934, C. 652, Sec. 316, as added July 16, 1952, C. 879, Sec. 12, 66 Stat. 717, 47 U.S.C.A. 
Sec. 316; Sec. 409, Act of June 19, 1934, C. 652, Sec. 409, 48 Stat. 1096, as amended July 16, 1952, 
C, 878, Sec. 16, 66 Stat.|721, 47 U.S.C.A. Sec, 409. Sec, 2 of the Administrative Procedure Act, 
Act of June 11, 1946, C. $24, Sec. 2, 60 Stat. 237, as amended, 60 Stat. 918, 60 Stat. 993, 61 Stat. 
87, ,62sStat: 201, 62 Stat.| 99, 5 U.S:C. AS Sec. 1001; Sec. 4, Act of June 11, 1946, C. 324, Sec. 4, 
60 Stat, 238, 5 U.S.C.A. Sec, 1003; Sec. 5, Act of June 11, 1946, C. 324, Sec. 5, 60 Stat. 239, 

5 U.S.C.A. Sec, 1004; Sec. 7, Act of June 11, 1946, C. 324, Sec. 7, 60 Stat. 241, 5U.S.C.A. 1006; 
Sec, 8, Act of June 11, 1946, C. 324, Sec. 8, 60 Stat. 242, 5U.S.C.A. 1007. U.S. Const. 
Amendment V, 
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For almost five years Channel 8 was allocated to Peoria. During 
this time appellant prosecuted its application for Channel|8; at the time 


it received its grant, four years after it had applied for the channel, 
Channel 8 was still allocated to Peoria; there were pending allocation 
proceedings to take the channel out, but these had not been completed. 


At the time appellant received its grant for Channel 8 on June 29, 
1956, it became the only "legal person" in the world that had any 
direct specific interest in that channel, its use or its availability. 
Thus, when on March 1, 1957, the Commission deleted this channel, 
its action destroyed appellant's immediate interest in and right to the 
use of the channel. Also, the deletion of Channel 8 had extremely 
limited applicability, since it applied only to Peoria, Illinois. 


Obviously, upon the grant of Channel 8, appellant became in fact 
and theory a "permittee" under Section 316(a) of the Act. | This is true, 
regardless of whether or not the conditions the Commission attached to 
the grant were proper, and whether or not the Commission could sub- 
stitute another channel "without further proceedings". In|other words, 
all rights which would normally attach to a "permittee" attached to 
appellant. The question is whether the Commission could lawfully 
whittle down or limit these rights by conditioning the grant of the 
permit, itself, upon appellant's willingness to surrender certain of 
these rights, namely, the surrender of appellant's right to construct 
on the channel and the surrender of appellant's right to a full hearing 
before another channel could be substituted. 


Phrasing the question another way, the issue is squarely raised 
as to whether the Commission under these circumstances [could law- 
fully withhold the normal right to a full and fair hearing, simply 
because it does not desire to afford appellant that procedural pro- 
tection. Appellant submits, that under the circumstances of this case, 
the answer is "No"! There has already been described the long period 
of reliance upon this allocation, the limited applicability of the 
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proceedings and the obviously ripening interest of appellant in this 
channel. It is, of course, a fact that the VHF channel with its super- 
ior propagation characteristics is a considerably more desirable and 
valuable frequency than a UHF channel** Therefore, to change the 
channel allocation was to deprive appellant of a valuable right inherent 
in this particular channel. 


The most significant point, however, is that this case had been 
awaiting final decision for almost fourteen months since the date of 
oral argument. There was a deliberate withholding of action on 
appellant's application, with the result that appellant was denied the 
status of an unconditional permittee. The "deintermixture proceedings" 
which terminated in November of 1955, involved four deintermixture 
communities, Peoria, Evansville, Madison and Hartford. UHF 
stations in these communities specifically requested that the Com- 
mission withhold action on the VHF hearings in these cities until the 
allocation proceedings were concluded. By November of 1955, appel- 
lant had been awaiting final decision for six months. The Commission 
denied all the requests to deintermix these markets and more impor- 
tant, refused to withhold action on the pending VHF hearings, finding 
that such action "would be tantamount to a freeze on authorizations 
for new television stations, " and that the Commission "would not be 
justified in withholding action" and denying service to the public $ 4 


Pursuant to this November, 1955, decision, the Commission 
shortly thereafter issued final VHF grants in Evansville, Madison, and 
Fresno, But no final grant issued in Peoria despite the fact the case 
had been ripe for final decision for six months! Finally, eight months 


= Coastal Bend Television Co, v. F.C.C., 98 U.S. App. D.C. 251, 234 F, 2d 686 (1956). 
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13 RR, 1511, 1517-18 (1955). 


48 Radio Wisconsin, Inc., 10 R.R, 1224 (1955); Evansville Televison, Inc., 11 R.R. 411 (1956); 
Califomia Intand Broadcasting Co,, 11 R,R, 257 (1956), No final grant was immediately made in 
Hartford, because the case wasn't ready, oral argument not even being held until March 12, 1956, 
The Travelers Broadcasting Service Corp., 12 R.R. 689, 696 (1956), 
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later and but three days after instituting the allocation proceedings to 
delete Channel 8 from Peoria, the Commission came out |with the final 
grant to appellant, but attached the conditions heretofore described -- 
conditions which the Commission now says justifies its refusal to 
afford appellant the procedural rights granted by Section 816(a), and 
also the procedural rights granted to the VHF permittees|in both 
Evansville and Fresno. 


It is submitted that this withholding of action so as to deny appel- 
lant substantial procedural rights is unlawful and arbitrary, parti- 
cularly where in related proceedings the Commission promptly awarded 
final grants without attaching conditions and upon the express finding 
that prompt decisions in the cases would serve the public | interest. 

This Court on more than one occasion has directed the Commission to 
afford specific procedural relief despite a theoretical legal basis which 
would appear to justify a withholding of rights 4 As this Court has said, 
"Agency inaction can be as harmful as wrong action. The Commission 
cannot, by its delay, substantially nullify rights which the Act confers, 
though it preserves them in form. 48 As the Supreme Court said in the 
Ashbacker case, in holding that a hearing was necessary,| "Legal 
theory is one thing. But the practicalities are different. ro Here also, 
the Commission, by deliberately withholding action, has attempted to 
deny a status which would have guaranteed appellant a right to a full 
hearing. The Commission attached to appellant's grant what amounts 
to an invalid proviso” The Court should look here, as in| the cases 
cited, to the "practicalities" of the situation and should conclude that 


dl Ashbacker Radio Corp, v. F.C.C., 326 U.S. 327 (1945); American Broadcasting Co., Inc. v. 
F.C.C., 89 U.S. App. D.C, 298, 191 F, 2d 492 (1951). 


8 
American Broadcasting Co., Inc. v. F.C.C., supra, 191 F, 2d at 501, 
e Ashbacker Radio Corp. v. F.C.C., supra, 326 U.S. at 332. 


oe See Standard Airlines, Inc. v. C.A.B., 85 U.S. App. D.C, 29, 177 F, 2d 18, 20 (1949). 
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appellant has the same status as an uncchditional permittee and is 
therefore, entitled to a full hearing.” 


Even assuming, arguendo, that the conditions attached to 
appellant's permit lawfully denied to appellant the status of a "permittee", 
this assumption would not justify the denial of a full hearing. If appel- 
lant was not willing to accept the conditions attached to its grant -- and 
certainly it was not -- then appellant still remains an applicant for 
Channel 8. A written application was filed for this Channel pursuant to 
Section 308 and Section 319(a) of the Act, consistent with all Com- 
mission Rules and consistent with all applicable sections of the 
Communications Act of 1934, as amended. Appellant's application 
was designated for hearing pursuant to the express requirements of 
Section 309(b) of the Act, which section requires a full "adjudicatory" 
hearing. At this point appellant's application for Channel 8 could not 
be denied without;such a hearing. Yet, here, the order of May 17, 1957, 
expressly denied appellant's application for Channel 8 and modified the 
grant to specify Channel 25, all without appellant's consent and without 
a full hearing on the issue of the legality of the modification. 


The Commission attempts to justify this by claiming that where 
its only action was to change the channel, such action constitutes "rule 
making” only and need not comply with formal hearing procedures. It 
is submitted, however, that under the circumstances here present, the 
Commission's determination to delete Channel 8 is either "adjudication" 
in substance or at least is the sort of administrative action which re- 
quires a full and fair hearing and a decision on the record. Whether 
this be called "adjudication" or formal "rule making" is immaterial. 
As Judge Prettyman has said in another case, "This cannot be solved 
by attaching a label to the proceeding and placing it in a slot. ne 

51 


F.C.C, v. National Broadcasting Company (KOA), 319 U.S. 239 (1943). 


52 
Jordan v. American Eagle Fire Ins. Co., 83 U.S. App. D.C, 192, 169 F. 2d 281, 287 (1948). 
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The Court must look to the essential nature of the proceedings 
to determine what is the proper procedural vehicle for the expeditious 
determination of the problem consistent with an accommodation of 
private rights. This case is completely unlike the case of Logansport 
Broadcasting Corp. v. United States, 93 U.S. App. D.C, 342, 210 F. 
2d 24 (1954), for there the Court was dealing with a national allocation 
scheme of uniform applicability, based on clearly defined principles 
and priorities, and looking solely to the future. This Court concluded 
that in any such general proceeding looking to the future,| the informal 
procedures of Section 4 of the Administrative Procedure |Act would 
suffice. This was clearly an appropriate decision, since hundreds of 
communities were involved and thousands of parties. Adjudicatory 
proceedings would have been almost impossible. Also, the allocations 
were made on the basis of uniform principles unrelated to the facts of 
any particular case. Finally, the facts were in the main undisputed. 


The instant case is entirely different. It has specific appli- 


cation only; it applies to only one party and to but one community; 
its effect is immediate and substantial in that it takes away a valuable 


right appellant has been relying upon for almost five years. Further- 
more, the case was to be determined on its own peculiar facts, un- 
limited by principles or rules of general applicability. The facts upon 
which the case turned were in substantial dispute and could best be 
resolved by the taking of evidence and the submission of the parties to 
cross examination and rebuttal. Finally, there was an obvious self- 
interest on the part of the UHF stations, who were trying/ to keep this 
superior VHF service out of Peoria. They painted as dark a picture 
as possible for the future of UHF in Peoria, in the event a VHF station 
commenced operation. Yet appellant was unable to reply effectively 
to their self-serving assertions, nor to test the validity of their un- 
supported conclusions, because it had no opportunity to bring out the 
truth through cross examination. As a matter of fundamental fairness, 
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appellant should not have been afforded so little procedureal protection. 
It suffered substantial prejudice by beingdeprived of these rights. 


The cases clearly support appellant's right to a full evidentiary 
hearing, either because that which the Commission was doing was 
adjudication" and thus appellant was protected by Sections 5, 7 and 8 
of the Administrative Procedure Act, or because the Commission's 
action should have been taken only through formal "rule making" pro- 
ceedings, pursuant to Sections 4, 7 and 8 of the Administrative 
Procedure Act.’ A case squarely in point is Philadelphia Co. v. S.E.C., 
84 U.S. App. D.C. 73, 175 F.2d 808 (1948), judgment vacated, 337 
U.S. 901. The Securities Exchange Commission revoked an exemption 
theretofore available to a subsidiary of appellant, and permitted appel- 
lant to participate only through submission of written data. Even though 
the revocation proceedings were conducted in the form of amending the 
rules of the Commission, this Court, looking to the nature of what the 
agency was doing, concluded that the agency's action was essentially 
"adjudicatory", because the rule adopted was of limited applicability 
and immediate effect. The Court concluded that such action could not 
be taken except "upon a hearing wherein each party shall have oppor- 
tunity to know of the claims of his opponent, to hear the evidence in- 
troduced against him, to cross-examine witnesses, to introduce 
evidence in his own behalf and to make argument" (175 F. 2d at 817). 


So also in Morgan v. United States, 298 U.S. 468 (1936),Chief 
Justice Hughes, looking "to the essential quality of the proceeding 
under review", concluded that the proceeding required the taking and 
weighing of evidence and the determination of factual findings. This 
was so, even though the proceeding was rate making which had long 
been considered "legislative in character". Where, as here, the 


. §3 


See foomote 43, supra. 
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parties are few, the impact limited and direct, full hearings are re- 
quired, regardless of what exact label is attached” Particularly is a 
full hearing required where the facts are in substantial dispute and can 


fairly be resolved only upon an evidentiary hearing.” 


It is for these reasons that in the instant case a full hearing is 
required under Sections 7 and 8 of the Administrative Procedure Act. 
As was said in Zenith Radio Corporation v. Federal Communications 
Commission, 93 U.S. App. D.C. 284,211 F.2d 629, 633434 (1954): 

"We think the Commission cannot by general public 
notices in a rule making proceeding compel a person 
with an established statutory right to protect that 


right, against penalty of forfeiture, by entering a 
rule-making proceeding." 


Here, as in the Zenith case, appellant had an established| statutory 
right to a hearing, which the Commission has tried to circumvent or 
destroy by instituting a separate allocation proceeding and calling it 
"rule making". Yet this ad hoc proceeding's only effect is to deny 
appellant's application for Channel 8 and modify its grant. 


Looking then to the essential nature of what the Commission is 
doing, it must be concluded that informal rule making procedures 
cannot suffice. While it may be appropriate to adopt a nationwide 
allocation table looking to the future, including allocations to Peoria, 
through use of informal procedures, it does not automatically follow 
that later changes in the table can utilize the same procedures. Where, 
as here, the proceedings have so far progressed that the practical 
effect is to change appellant's grant to specify a channel never requested 
and never desired, the only appropriate procedure for such a change is 
a full hearing. 


54 
Londoner v. Denver, 210 U.S. 373 (1908); Standard Airlines, Inc. v. C.A.B., 85 U.S. App. 
D.C, 29, 177 F. 2d 18 (1949). 


55 
Davis, Administrative Law Sec, 71 (1951). 
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CONCLUSION 


In light of the foregoing, it is respectfully submitted that this 
Honorable Court should adjudge invalid and set aside the Commission's 
Order of March 1, 1957, deleting Channel 8 from Peoria, linois, 
and its Order of May 17, 1957, modifying appellant's permit to specify 
Channel 25; and that this Honorable Court should direct the Commiss- 
ion to reinstate in full force and effect appellant's grant for Channel 8, 
or direct that a full evidentiary hearing should be held, in which the 
burden of showing the need for the deletion of Channel 8 shall rest upon 
the Commission. 


Respectfully submitted, 


BEN C. FISHER 
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ANNEX A - 1 


STATUTES INVOLVED 


Communications Act of 1934, As Amended. 

Act of June 19, 1934, c. 652, Sec. 1 et seq., 48 Stat. 1064, 
U.S.C.A., Title 47, Sections 151 et seq. 

Section 1 (as amended, 50 Stat. 189, 47 USCA 151) 

Sec. 1. For the purpose of regulating interstate and foreign 

commerce in communication by wire and radio so as to make available, 
so far as possible, to all the people of the United States a rapid, efficient, 
Nationwide, and world-wide wire and radio communication service with 
adequate facilities at reasonable charges, for the purpose|of the national 
defense, for the purpose of promoting safety of life and property through 
the use of wire and radio communication, and for the purpose of securing 
a more effective execution of this policy by centralizing authority hereto- 
fore granted by law to several agencies and by granting additional 
authority with respect to interstate and foreign commerce jin wire and 
radio communication, there is hereby created a commission to be known 
as the "Federal Communications Commission," which shall be constituted 
as hereinafter provided, and which shall execute and enforce the 
provisions of this Act. 


Section 4(i) (as amended, 49 Stat. 1098, 50 Stat.|190, 55 Stat. 
46, 63 Stat. 880, 66 Stat. 711, 68 Stat. 729, 70 Stat. 738, /47 USCA 154(i). 
Sec. 4(i). The Commission may perform any |and all acts, 
make such rules and regulations, and issue such orders, not inconsistent 
with this Act, as may be necessary in the execution of its functions. 


Section 303(g) (as amended, 50 Stat. 190, 191, 47 USCA 303(g)) 
Sec. 303(g). Study new uses for radio, provide for experi- 

mental uses of frequencies, and generally encourage the larger and 
more effective use of radio in the public interest; 
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Section 303(r) (47 USCA 303(r)) 
Sec. 303(r). Make such rules and regulations and prescribe 


such restrictions and conditions, not inconsistent with law, as may be 
necessary to carry out the provisions of this Act, or any international 
radio or wire communications treaty or convention, or regulations 
annexed thereto, including any treaty or convention insofar as it 
relates to the use of radio, to which the United States is or may here- 
after become a party. 

Section 307(b) (as amended 49 Stat. 1475, 66 Stat. 714, 47 
USCA 307(b)) 

Sec. 307(b)., In considering applications for licenses, and modi- 
fications and renewals thereof, when and insofar as there is demand for 
the same, the Commission shall make such distribution of licenses, 
frequencies, hours of operation, and of power among the several States 
and communities as to provide a fair, efficient, and equitable distri- 
bution of radio service to each of the same. 

Section 309(b) (as amended, 66 Stat. 715, 68 Stat. 35, 70 Stat. 
3, 47 USCA 309(b)) 

Sec. 309(b).; If upon examination of any such application the 
Commission is unable to make the finding specified in subsection (a), 
it shall forthwith notify the applicant and other known parties in interest 
of the grounds and reasons for its inability to make such finding. Such 
notice, which shall wecede formal designation for a hearing, shall ad- 
vise the applicant and all other known parties in interest of all objec- 
tions made to the application as well as the source and nature of such 


objections. Following such notice, the applicant shall be given an 
opportunity to reply. If the Commission, after considering such reply, 
shall be unable to make the finding specified in subsection (a), it shall 
formally designate the application for hearing on the grounds or reasons 
then obtaining and shall notify the applicant and all other known parties 
in interest of such action and the grounds and reasons therefor, speci- 
fying with particularity the matters and things in issue but not including 
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issues or requirements phrased generally. The parties in interest, if 
any, who are not notified by the Commission of its action with respect 
to a particular application may acquire the status of a party to the 
proceeding thereon by filing a petition for intervention showing the 


basis for their interest at any time not less than ten days prior to the 


date of hearing. Any hearing subsequently held upon such|application 
shall be a full hearing in which the applicant and all other parties in 
interest shall be permitted to participate but in which both the burden 
of proceeding with the introduction of evidence upon any issue specified 
by the Commission, as well as the burden of proof upon all such issues, 
shall be upon the applicant. 

Section 316 (as added 66 Stat. 717, 47 USCA 316). 

Sec. 316(a). Any station license or construction permit may be 
modified by the Commission either for a limited time or for the dura- 
tion of the term thereof, if in the judgment of the Commission such 
action will promote the public interest, convenience, and necessity, 
or the provisions of this Act or of any treaty ratified by the United 
States will be more fully complied with. No such order of| modification 
Shall become final until the holder of the license or permit shall have 
been notified in writing of the proposed action and the grounds and 
reasons therefor, and shall have been given reasonable opportunity, 
in no event less than thirty days, to show cause by public hearing, if 
requested, why such order of modification should not issue: PROVIDED, 
That where safety of life or property is involved, the Commission may 
by order provide for a shorter period of notice. 

(b). In any case where a hearing is conducted pursuant to the 
provisions of this section, both the burden of proceeding with the in- 
troduction of evidence and the burden of proof shall be upon the Com- 
mission. 


A-4 


Administrative Procedure Act 
Act of June 11, 1956, c. 324, 60 Stat. 237, 5 USCA 1001-1011. 

Section 2(c). (60 Stat. 237, as amended 60 Stat. 918, 60 Stat. 
993, 61 Stat. 37, 61 Stat. 201, 62 Stat. 99, 5 USCA 1001(c)) 

Sec. 2(c). | Rule and Rule Making. - "Rule" means the whole or 
any part of any agency statement of general or particular applicability 
and future effect designed to implement, interpret, or prescribe law 
or policy or to describe the organization, procedure, or practice 
requirements of any agency and nincludes the approval or prescription 
for the future of rates, wages, corporate or financial structures or 
reorganizations thereof, prices, facilities, appliances, services or 
allowances therefor or of valuations, costs, or accounting or practices 
bearing upon any of the foregoing. "Rule making" means agency pro- 
cess for the formulation, amendment, or repeal of a rule. 

Section 2(d) (5 USCA 1001(d)) 

Sec. 2(d).: Order and Adjudication. - "Order" means the whole 
or any part of the final disposition (whether affirmative, negative, in- 
junctive, or declaratory in form) of any agency in any matter other 
than rule making but including licensing. "Adjudication" means agency 
process for the formulation of an order. 

Section 2(e) (5 USCA 1001(e)) 

Sec. 2(e). ‘License and Licensing. -"License" includes the 
whole or part of any agency permit, certificate, approval, registration, 
charter, membership, statutory exemption or other form of permission. 
"Licensing" includes agency process respecting the grant, renewal, 
denial, revocation, suspension, annulment, withdrawal, limitation 
amendment, modification, or conditioning of a license. 

Section 4(a) (60 Stat. 238, 5 USCA 1003(a)) 

Sec. 4(a). | Notice. - General notice of proposed rule making shall 
be published in the Federal Register (unless all persons subject thereto 
are named and either personally served or otherwise have actual notice 
thereof in accordance with law) and shall include (1) a statement of the 
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time, place, and nature of public rule making proceedings; (2) 
reference to the authority under which the rule is proposed; and 
(3) either the terms or substance of the proposed rule or |a descrip- 
tion of the subjects and issues involved. Except where notice or hear- 
ing is required by statute, this subsection shall not apply to inter- 
pretative rules, general statements of policy, rules of agency organi- 


zation, procedure, or practice, or in any situation in which the agency 
for good cause finds (and incorporates the finding and a brief state- 


ment of the reasons therefor in the rules issued) that notice and public 
procedure thereon are impracticable, unnecessary, or contrary to the 
public interest. 

Section 4(b) (5 USCA 1003(b)) 

Sec. 4(b). ‘Procedures. - After notice required by |this section, 
the agency shall afford interested persons an opportunity to participate 
in the rule making through submission of written data, views, or 
arguments with or without opportunity to present the same orally in 
any manner; and, after consideration of all relevant matter presented, 
the agency shall incorporate in any rules adopted a concise general 
statement of their basis and purpose. 

Section 5. (60 Stat. 239, 5 USCA 1004) 

Sec. 5. In every case of adjudication required by statute to be 
determined on the record after opportunity for an agency |/hearing, ex- 
cept to the extent that there is involved (1) any matter subject to a sub- 
sequent trial of the law and the facts de novo in any court; (2) the 
selection ortenure of an officer or employee of the United States other 
than examiners appointed pursuant to Sec. 11; (3) proceedings in which 
decisions rest solely in inspections, tests, or elections; (4) the conduct 
of military, naval, or foreign affairs functions; (5) cases) in which an 
agency is acting as an agent for a court; and (6) the certification of 
employee representatives. - 
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(a) Notice. - Persons entitled to notice of an agency hearing 
shall be timely informed of (1) the time, place, and'nature thereof; 
(2) the legal authority and jurisdiction under which the hearing is to 
be heid; and (3) the matters of fact and law asserted. In instances in 
which private persons are the moving parties, other parties to the 
proceeding shall give prompt notice of issues controverted in fact or 
law; and in other instances agencies may by rule require responsive 
pleading. In fixing the times and places for hearings, due regard 
shall be had for the convenience and necessity of the parties or their 
representatives. 

(b) Procedure. - The agency shall afford all interested parties 
opportunity for (1) the submission and consideration of facts, argu- 
ments, offers of settlement, or proposals of adjustment where time, 
the nature of the proceeding, and the public interest permit, and (2) 
to the extent that the parties are unable so to determine any contro- 
versy by consent, hearing, and decision upon notice and in conformity 
with Secs. 7 and 8. 

(c) Separation of Functions. - The same officers who preside 
at the reception of evidence pursuant to Sec. 7 shall make the recom- 
mended decision or initial decision required by Sec. 8 - except where 


such officers become unavailable to the agency. Save to the extent 
required for the disposition of ex parte matters as authorized by law, 


no such officer shall consult any person or party on any fact in issue 
unless upon notice and opportunity for all parties to participate; nor 
shall such officer be responsible to or subject to the supervision or 
direction of any officer, employee, or agent engaged in the perfor- 
mance of investigative or prosecuting functions for any agency. No 
officer, employee, or agent engaged in the performance of investi- 
gative or prosecuting functions for any agency in any case shall, in 
that or a factually related case, participate or advise in the decision, 
recommended decision, or agency review pursuant to Sec. 8 except as 
witness or counsel in public proceedings. This subsection shall not 
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apply in determining applications for initial licenses or to proceedings 
involving the validity or application of rates, facilities, or practices of 
public utilities or carriers; nor shall it be applicable in any manner to 
the agency or any member or members of the body comprising the 
agency. 

(d) Declaratory Orders. - The agency is authorized in its 
sound discretion, with like effect as in the case of other orders, to 
issue a declaratory order to terminate a controversy or remove un- 
certainty. 

Section 7 (60 Stat. 241, 5 USCA 1006) 

Sec. 7. In hearings which Secs. 4 or 5 require to be conducted 
pursuant to this section. - (2) Presiding Officers. - There shall preside 
at the taking of evidence (1) the agency, (2) one or more members of the 
body which comprises the agency, or (3) one or more examiners appoin- 
ted as provided in this Act; but nothing in this Act shall be deemed to 
supersede the conduct of specified classes or proceedings in whole or 
part by or before boards or other officers specially provided for by or 
designated pursuant to statute. The functions of all presiding officers 
and of officers participating in decisions in conformity with Sec. 8 shall 
be conducted in an impartial manner. Any sucn officer may at any time 
withdraw if he deems himself disqualified; and, upon the filing in good 
faith of a timely and sufficient affidavit of personal bias or disqualifi- 
cation of any such officer, the agency shall determine the matter as a 
part of the record and decision in the case. 

(b) Hearing Powers. - Officers presiding at hearings shall have 
authority, subject to the published rules of the agency and within its 
powers, to (1) administer oaths and affirmations, (2) issue subpenas 
authorized by law, (3) rule upon offers of proof and receive relevant 
evidence, (4) take or cause depositions to be taken whenever the ends 
of justice would be served thereby, (5) regulate the course of the hearing, 
(6) hold conferences for the settlement or simplification of the issues by 
consent of the parties, (7) dispose of procedural requests or similar 
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matters, (8) make decisions or recommend decisions in conformity 
with Sec. 8, and (9) take any other action authorized by agency rule 
consistent with this Act. 

(c) Evidence. - Except as statutes otherwise provide, the pro- 
ponent of a rule or order shall have the burden of proof. Any oral or 
documentary evidence may be received, but every agency shall as a 
matter of policy provide for the exclusion of irrelevant, immaterial, 
or unduly repetitious evidence and no sanction shall be imposed or rule 
or order be issued except upon consideration of the whele record or 
Such portions thereof as may be cited by any party and as supported 
by and in accordance with the reliable, probative, and substantial 


_ evidence. Every party shall have the right to present his case or 


defense by oral or documentary evidence, to submit rebuttal evidence, 
and to conduct such cross-examination as may be required for a full 
and true disclosure of the facts. In rule making or determining claims 
for money or benefits or applications for initial licenses any agency 
may, where the interest of any party will not be prejudiced thereby, 
adopt procedures for the submission of all or part of the evidence in 
written form. 

(d) Record. - The transcript of testimony and exhibits, together 
with all papers and requests filed in the proceeding, shall constitute 
the exclusive record for decision in accordance with Sec. 8 and, upon 
payment of lawfully prescribed costs, shall be made available to the 
parties. Where any agency decision rests on official notice of a 
material fact not appearing in the evidence in the record, any party 
shall on timely request be afforded an opportunity to show the contrary. 

Section 8 (60 Stat. 242, 5 USCA 1007) 

Sec. 8. In cases in which a hearing is required to be conducted 
in conformity withSec. 7. - (a) Action by Subordinates. - In cases in 
which the agency has not presided at the reception of the evidence, the 
officer who presided (or, in cases not subject to subsection (c) of Sec. 
5, any other officer or officers qualified to preside at hearings pursuant 
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to Sec. 7) shall initially decide the case or the agency shall require (in 
specific cases or by general rule) the entire record to be |certified to 
it for initial decision. Whenever such officers make the initial decision 
and in the absence of either an appeal to the agency or review upon 


motion of the agency within time provided by rule, such eae shall 


without further proceedings then become the decision of the agency. 
On appeal from or review of the initial decisions of such officers the 
agency shall, except as it may limit the issues upon notice or by rule, 
have all the powers which it would have in making the initial decision. 
Whenever the agency makes the initial decision without having presided 
at the reception of the evidence, such officers shall first recommend a 
decision except that in rule making or determining applications for 
initial licenses (1) in lieu thereof the agency may issue a ees 
decision or any of its responsible officers may recommend a decision 
or (2) any such procedure may be omitted in any case in which the 
agency finds upon the record that due and timely execution of its func- 
tions imperatively and unavoidably so requires. 
(b) Submittals and Decisions. - Prior to each recommended, 
initial, or tentative decision, or decision upon agency review of the 
decision of subordinate officers the parties shall be afforded a reason- 
able opportunity to submit for the consideration of the officers partici- 
pating in such decisions (1) proposed findings and conclusions, or (2) 
exceptions to the decisions or recommended decisions of subordinate 
officers or to tentative agency decisions, and (3) supporting reasons for 
such exceptions or proposed findings or conclusions. The record shall 
show the ruling upon each such finding, conclusion, or exception presen- 
ted. All decisions (including initial, recommended, or tentative de- 
cisions) shall become a part of the record and include a statement of 
(1) findings and conclusions, as well as the reasons or basis therefor, 
upon all the material issues of fact, law, or discretion presented on the 
record; and (2) the appropriate rule, order, sanction, relief, or denial 
thereof. 
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STATEMENT OF QUESTIONS PRESENTED 

In a Stipulation entered into by counsel for 
parties to these cases and approved by order of th 
dated July 12, 1957, the parties stipulated that t 
presented by these cases (with the qualifications 
noted) are as follows: 

1. Whether the Commission's action in selecti 
it did for proposing deintermixture by deletion of 
was arbitrary and discriminatory, and whether its 
mination to do deintermix certain of these markets 


bitrary and discriminatory. 


all the 


is Court 


| 
he issues 


therein 


mg the markets 


VHF channels 


final deter- 


was also ar- 


2. Whether the Commission's action is arbitrary, inconsis- 


tent with other decisions in comparable deintermixture proceed- 


ings and with its own prior actions pertaining to deletion of 


the VHF channel in Peoria. 


3. Whether the Commission's action deleting Channel 8 from 


Peoria and reassigning ti to Davenport-Rock Island+Moline 


vio- 


lates Section 307(b) of the Communications Act of 1934, as 


amended, 


4. Whether the Commission’s conclusion that no significant 


number of persons would lose their only service is 


supported by the record. 


adequately 


5. Whether the Commission has the legal authority to de- 


lete valuable VHF channels from certain selected communities 


for the purpose of improving the opportunities for 
competition in these few communities. 


(i) 


effective 


6. Whether the Commission's decision that delétion of 
Channel 8 will improve the opportunities for effective gompeti- 
tion in Peoria is adequately supported by the record. 

7. Whether, under the particular circumstances of this 
case, the Commission should have deleted Channel 8, except 
upon a finding of “compelling need” based on substantial 
evidence in the record. 

8. Whether the Commission denied appellant the type of 
hearing it was entitled to under the Communications Act of 


1934, as amended, the Administrative Procedure Act, and the 


Constitution of the. Dnited States. 
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STATEMENT OF QUESTIONS PRESENTED 
COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 

ARGUMENT 


I. The Commission properly found that the 
competitive situation in Peoria and the 
Tri-City areas would be enhanced by the 
shifting of VHF Channel 8, 


A. The Commission is authorized to 
allocate television channels among 
the several cities in a manner best 
calculated to ensure equal competi- 
tion among a maximum number of 
Stations. 


The transfer of VHF Channel 8 from 
Peoria to the Tri-City area was 

consistent with the requirements of 
Section 307(b) of the Communications 
Act. 


The Commission determination to trans- 
fer Channel 8 from Peoria to the Tri- 
City area was based on a reasonable 
evaluation of the relevant factors. 


The Commission decision herein is not invalid 
because the Commission has failed to initiate 
or finalize action in other communities delet— 
ing existing VHF channels. 


WIRL was not entitled to an evidentiary hear- 

ing prior to the deletion of Channel 8 from 

Peoria. 
CONCLUSION 
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COUNTERSTATEMENT OF THE CASE 
1/ 


Since WIRL's Statement of the Case is argumentative and 


as “WIRL", the Federal Communications Commission 
mission”; Illiway Television, Inc. as “Illiway"; 
"WMBD"; Tele-Views News Company as "Tele-Views"; 
Broadcasting-Paramount Theatres, Inc., as "ABC": 


1/7 WIRL Television Company will be referred to in this brief 


s the "Com- 
MBD, Inc. as 
merican 


West Central 


Broadcasting Company as "West Central"; Hilltop Broadcasting 


Co. as "Hilltop"; and Mid-Illinois Television Co. 
Illinois”, 


as “Mid- 


ay a 
contains much extraneous matter not pertinent to these 
cases, the following Counterstatement is submitted. 


These cases basically involve the propriety of a series 


of Commission legislative or rule-making actions reallocating 


television channel assignments in the Peoria, Illinois, area 

and in the Davenport-Moline-Rock Island area (hereafter refer- 
red to as the "Tri-City" area) with the objective of improving 
the immediate competitive outlook for multiple station operation 
in both areas. More specifically, it involves the validity 

of action deleting VHF Channel 8 from Peoria, so as to leave 
that community with only UHF channels assigned thereto, and 

the transfer of Channel 8 to the Tri-City area as a third VHF 
assignment. 

Under the Table of Television Channel Assignments adopt- 
ed by the Commission in 1952 (17 Fed. Reg. 3905) the Commis- 
sion intermixed the VHF and UHF channel assignments to Peoria 
by allocating one VHF television channel, (Channel 8), and 
three UHF channels (Channels 19, 37, and 43), one of which 
(Channel 37) was reserved for non-commercial educational use. 
Construction permits were obtained from the Commission with- 
out hearing in 1952 by intervenor West Central which commenced 
operation on UHF Channel 43 in February, 1953 and by Hill- 
top which commenced operation on UHF Channel 19 in October, 
1953. 

WIRL in the meantime had filed its application in 1952 


for VHF Channel 8, but since this application was mutually 


ee ee 
exclusive with two others for this Same channel, rue Con- 
mission held a comparative hearing to select the best quali- 
fied applicant. 
In 1954, during the pendency of this comparative hearing, 
West Central and Hilltop filed petitions with the| Commission 


to institute rule making proceedings for the purpose of de- 


intermixing Peoria by deleting VHF Channel 8 and substituting 
2 


in its stead a UHF channel, [he Commission denied these 
petitions in a Memorandum Opinion and Order released November 
4, 1954, stating that since the applicants for Channel 8 had 
gone to considerable expense prosecuting their applications, 
fairness to them required that the Commission delete that 
channel only upon a “clear and compelling showing" that the 
public interest required such a revision, 11 Pike & Fischer, 
R. R. 482a, 
However, on December 3, 1954, West Central and Hilltop 
petitioned the Commission to reconsider and set aside its 
order denying their petition for rule making, The, Commission 
upon reconsideration, reversed itself and on March 31, 1955, 
released a Notice of Proposed Rule Making looking toward the 
deletion of Channel 8 from Peoria. 20 Fed. Reg. 2196. All 


2/7 Since this television deintermixture problem is one with 


Which the Court is thoroughly familiar (See, @.g., | Coastal 


Bend Television Co. v. Federal Communications Comm ssion, 98 
U.S. App. D.C. 251, 234 F.2d 686) the background re 

prior to the Commission action looking toward deintermixture 
of the Peoria area will be treated briefly. 


si 4ve 
interested parties were invited to present their views on 
the problem and the matter was set for an oral argument before 
the Commission en banc. 

After oral argument, the Commission on November 10, 

1955, took three actions relevant to these petitions: (1) 

It issued a Report and Order (13 Pike & Fischer, RR 1511) 
denying the deintermixture petitions in the five cases in 
which rule making proceedings had been instituted: (2) it 
issued a Memorandum Opinion and Order denying a number of 
other pending delintermixture petitions (13 Pike & Fischer, 
R.R. 1522); and (3) it issued a Notice of Proposed Rule Making 
(Docket No. 11532) instituting a general new rule making pro- 
ceeding to explore a number of contrasting suggestions for 
basic overall changes in the television rules and channel 
allocation principles (20 Fed. Reg. 8501). 

In its Report and Order terminating the selective de- 
intermixture petitions, the Commission, after careful con- 
sideration of the record, decided that the type of selective 
deintermixture of individual cities which had been proposed 
would not supply a meaningful solution to the general problems 
confronting the industry or the Commission and should therefore 


be rejected. The Commission pointed out in paragraph 8 of the 


3/ The Commission also instituted rule making proceedings 
looking toward deinterminxture in from other areas: Evansville- 
Hatfield, Indiana; Madison, Wisconsin and Rockford, Illinois; 
Hartford, Connecticut; and Albany-Schenectady-Troy, New York. 
In addition, a number of petitions were filed seeking deinter- 
mixture in other communities. 


Report that: 


"The Commission is convinced that if lasting solutions 
to the allocation problems now confronting ee development 
of a nationwide competitive television service are to be 
found, the approach must be nationwide in scope. Accord- 
ingly, in order to facilitate the orderly examination 
of a number of possible solutions, the Commission is 
instituting a general rule making proceeding. Only 
through such a general proceeding do we believe the Com- 
mission may thoroughly and effectively treat this matter. 
Accordingly, the Commission believes that the public 
interest would be best served by denying the instant 
requests for deintermixture. Petitioners wijll have the 
opportunity of participating in the general jrule making 
proceedings (Docket 11532) and our denial of their peti- 
tions is without prejudice to any action the Commission 
may take as a result of that proceeding.” 


These Commission actions as well as the Commission's sub- 
sequent refusal to hold up grants of applications| for new 
stations to operate on VHF channels in Corpus Christi, Texas, 
Madison, and Evansville pending the conclusion of! the Docket 
11532 proceedings were sustained by this Court in| the Coastal 
Bend cases (Coastal Bend Television Company v. Federal Communi- 
cations Commission, 98 U.S. App. D.C. 251, 234 F.2d 686). 

On June 26, 1956, after a painstaking Study of the many 
different proposals, comments, and data, submitted to it, 
the Commission released its Report and Order in the general 
rule making proceeding. (13 Pike & Fischer, R.R.|1571). In 


this Report and Order the Commission stated that while sub- 


Stantial progress had been made in providing television 


service since the adoption of the Sixth Report and Order in 
1952, serious problems had arisen due to the limitation to 


12 channels in the VHF band and difficulties in achieving full- 


mee ae 
er use of the 70 UHF channels. It reviewed the numerous propo- 
sals which had been submitted as long-range nationwide solu- 
tions to these allocation problems. Neither the use of addit- 
ional VHF channels nor widespread deintermixture was found to 
be a satisfactory overall solution to the need for more compe- 
titive services. 

The Commission concluded, instead, that the gradual trans- 
fer of all television broadcasting to the UHF portion of the 
Spectrum, thereby opening up the VHF spectrum space for use by 
other services, should be studied as a possible permanent solu- 
tion to the overall nationwide allocation problem. Recognizing 
that prior to the institution of any such basic change, consi- 
derable data with respect to technical problems in the use of 
the UHF band would be required, the Commission stated that it 
would do all that it could to aid a program of intensive re- 
search into the matter by both Government and industry. No 
formal rule making proceedings looking toward possible imple- 


mentation of the; plan were to be instituted until the Commis-— 


sion had the caeirrmes to study the comments and data which 
4 


would be submitted. 


4/ In furtherance of this objective the Commission was in- 
strumental in having established the Television Allocation 
Study Organization (TASO) in which participate representatives 
of the broadcast stations, both UHF and VHF, the national net- 
works, the electronic manufacturing industry, and the educa- 
tional broadcasters, is engaged in a number of important tech- 
nical studies of the allocation problem and its transmitting 
and receiving equipment corollaries. The Commission has co- 
operated fully with TASO and has staff members presiding at 
the meetings of its various components, approving meeting 
agendas, and acting as observers in a number of the more tech- 


7 - 

The Commission Report then took up the question of the in- 
terim action which it might take in individual areas pending 
resolution of the long-range problems already disjcussed, "to 
improve the opportunities for effective competition among a 
greater number of stations” until such time as the feasibility 
of a move to the UHF band might be established and implemented 
(R. 12). This objective, it felt, might be achieved by either 
adding a third or fourth VHF channel to particular communities 
where this was possible under the rules, or by reassigning one 
or more VHF channels from communities in which =stablished UHF 
Operations gave promise of healthy survival in the absence of 
VHF competition and also where this was feasible without depriv- 


ing substantial numbers of persons of their only television 


service. The Commission pointed out that, because of the 


widely varying circumstances in individual communities and the 
numerous factors to be considered, no rigid criteria could be 
established which would automatically cover all situations. 


However, certain general factors which would militate in favor 
5/ 
of eliminating or adding VHF channels were set forth. 


4/7 (Cont*d) nical committees and subcommittees. 


5/ The Commission stated that “in markets with one or more 
commercial VHF channels, the merits of proposals to eliminate 
a VHF channel would depend, in large part, on such factors 
as-- 
(1) Whether significant numbers of people would lack 
service as a result of the elimination of the VHF |channel. 
(2) Whether one or more UHF stations are operating in 
the area. 
(3) Whether a reasonably high proportion of the sets in 
use can receive UHF signals. 


8%. 


At the same time, the Commission indicated its belief 


that interim revisions of the table of assignments appeared 
6 


to be appropriate in some 13 communities. Accordingly, on 

the same day, it issued notices of proposed rule making looking 
toward the addition or elimination of commercial VHF channels 
for commercial use in these 13 communities. In Peoria which 
was one of the 13, where two UHF stations were in operation and 
no VHF grant had been made, the Commission proposed to substi- 
tute UHF Channel 25 for VHF Channel 8, and to reassign Channel 
8 to the Davenport, Iowa-Rock Island-Moline, Illinois “Tri- 
City" area where two VHF stations were on the air on the only 


VHF channels assigned to the area, but no interest had been 
z/ 
Shown in the UHF channels also allocated to the Tri-Cities. 


‘5/7 (Cont'd) 

(4) Whether the terrain is reasonably favorable for UHF 
coverage 

(S) Whether, taking into account all the local circumstan- 
ces, the elimination of a VHF channel would be consistent with 
the objective of improving the opportunities for effective 
competition among a greater number of stations. Similarly, 
we noted that the desirability of assigning additional VHF 
channels to communities would depend principally upon-- 

(a) Whether it is possible to locate the new transmitter 
so as to meet the minimum transmitter spacings. 

(b) Whether, in cases where it is necessary to move the 
channel from another city, there is greater need for the 
channel in the area to which it is proposed to be assigned. 

(c) Whether the addition of a new VHF assignment would be 
consistent with the objectives of improving the opportunities 
for effective competition among a greater number of stations." 
(See 13 Pike & Fischer, R.R. 1571, 1582). 


6/ A 14th community, Columbia, South Carolina, was subseq- 
uently added to this list on July 19, 1956. 


a In the Sixth Report, the Commission had assigned VHF Chan- 
nel 4 and 6 and UHF Channels 30 (educational), 36 and 42 to the 


9 - 
(21 Fed. Reg. 4969). This proposal, the Commission stated, ap- 
peared to offer a “reasonable prospect for improving the Opport- 
unities for effective competition” in Peoria, as| well as “mak- 
ing additional comparable facilities available" in a VHF market 
(Davenport-Rock Island-Moline). (Docket 11749; 13 Pike & 
Fischer, R.R. 1571 at 1583). 

In Peoria and three other souuwainieer ie which the Com- 
mission proposed the deletion of a VHF channel, mutually ex- 
clusive applications for the VHF channels proposed to be de- 
leted were then pending before the Commission in hearing status. 


The Commission subsequently, during the pendency /of the Rule 


Making Proceedings, awarded conditional grants to the winning 
9 


VHF applicants in these proceedings. Thus, in Peoria, on 
June 29, 1956, the Commission made a grant to WIRL, subject 
to the conditions that no construction should be commenced 
under the permit until further order of the Commission, and 
that the Commission might, without further proceedings, sub- 
stitute for Channel 8 such other channel as might) be assigned 
to Peoria in its stead at the conclusion of the rule making 


10/ 
proceeding instituted pursuant to the June 26 order. It took 


7/CCont*d) Davenport, Iowa-Rock Island-Moline, Illinois area. 


Stations are operating on the two VHF channels but no station 
has ever operated on the UHF channels. 


8/ Springfield, Illinois; Hartford, Connecticut!) and New 
Orleans, Louisiana. 


9/ Winning applicants were awarded conditional grants in 
Springfield on June 29, New Orleans on July 13, and Hartford 


on July 25, 1956. See Sangamon Valley Television) Corp., 11 


-10- 
this action in the belief that even though the permits issued 
could not become effective it was in the public interest to 
inform the parties to the comparative proceeding as to the 
Commission's choice between them so that they would plan 
their future actions accordingly. (R. 1168-1169). 

On July 23, 1956, the Commission issued a Notice of 
Further Proposed Rule Making in Docket No. 11749, in which it 
proposed to assign Channel 31, in addition to Channel 25, to 
Peoria, to replace Channel 8 (R. 115-116). After the receipt 
of detailed comments and reply comments filed by WIRL, the 
two Peoria UHF stations, and other interested parties, the 
Commission on March 1, 1957 released the Report and Order 
which is the subject of Case Nos. 13,768 and ‘13,769. In 
that Report (R.!994-1009; 22 FCC 342), the Commission con- 
cluded that the! public interest would be served by deleting 
Channel 8 from Peoria, adding it to the Tri-City area and 
assigning UHF Channels 25 and 31 to Peoria. 

The Commission found that the Peoria area is predominant- 
ly UHF, that the terrain is satisfactory for UHF propoga- 
tion, that the vast majority of sets are equipped for UHF, 
that several UHF stations in the area are providing service 
to the public, that additional UHF channels in the lower 


portion of the spectrum are available to replace Channel 8, 


97 (Cont'd) Pike & Fischer, R.R. 765, 813-4; Travelers Broad- 


casting Service! Corp., 12 Pike & Fischer, R.R. 689, 806e; 
Loyola University, 12 Pike & Fischer, R.R. 1017, 1114. 


10/ -Referring to the placing of these conditions upon the 


Scpyes 
that significant populations would not be without 
if that channel is deleted and, most important, t 
fective competition among a greater number of sta 
would be insured by the channel shifts (R. 1005), 
sion also found that the Rock Island area is pred 


that there is little chance of additional televis 


in that area unless a VHF channel is added, and t 


any service 
hat more ef- 
tions in Peoria 
The Commis- 
ominantly VHF, 
ion service 


hat Channel 


8 would afford a much-needed third local outlet (R. 1005-6). 


On July 30, 1956, WIRL petitioned the Commis 


consider and vacate the condition attached to its 


Staying construction pending the outcome 9 


permit 


sion to re- 
construction 


f the rule- 


making proceeding with respect to VHF Channel 8 (R. 1090- 


1107). After consideration of the pleadings the 


denied WIRL’s petition for reconsideration on May 


(R. 1165-1169) and modified its construction perm 
nel 8 to specify operation on UHF Channel 25. Th 


ii/ 
followed, Case No. 13768, is a section 402(a) p 


107 (Cont'd) grants, the Commission stated: “The 


this view constitutes in no way a prejudgment of 
proceeding, The view is based, rather, upon the 
belief that, having proposed on its own initiativ 
mixture rule making bearing directly upon the cha 
volved, authority for construction pursuant to a 
mit herein Should be withheld: for reasons of soun 
WMBD, Inc., 11 Pike & Fischer, R.R. 533, 608. 


il/ On June 13, 1957, the Commission denied a pe 
rehearing of its March 1, 1957 Report and Order f 
TV Co., operator of a station in Des Moines, Iowa 
to the Commission action insofar as it assigned 
the Tri-City area. 


Commission 
17, 1957 

it for Chan- 
ese appeals 


etition for 


expression of 
the rule making 
Commission's 

e deinter- 

nnel here in- 
grant of per- 

d policy.” 


tition for 
iled by KAWT- 
» objecting 
hannel 8 to 
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review of the Commission Report and Order of March 1, 1957 (R. 


994-1009; 22 FCC 342). Case No. 13769 is an appeal taken under 
Section 402(b)(1)(5) from the Commission's March 1 order and 
from the conditional grant of the construction permit for 
Channel 8 on June 29, 1956 (R. 1010-1089). Case No. 13912 

is an appeal from the denial of WIRL's petition for reconsidera- 


tion of the conditional grant (R. 1165-1169; 22 FCC 1039). 
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SUMMARY OF ARGUMENT 
I. 

The Commission properly found that the public in the 
Peoria area as well as the Rock Island-Moline, Illinois, 
Davenport, Iowa, area (“the Tri-City area") would be 
afforded a broader television service by the reassignment of 
VHF Channel 8 from Peoria to the Tri-City area and in its 
Place the assignment to Peoria of two additional UHF channels, 
The power of the Commission to allocate television channels 
by rule making is well established and this power |clearly 
permits reallocations having as their objective the increase 
in actual competitive facilities in particular aréas, by 
limiting such areas to a particular type of channel. Coastal 
Bend Television Corp. v. Federal Communications Commission, 


98 U.S. App. D.C. 251, 234 F. 2d 686. See Logansport Broad- 


casting Corp. v. United States, 93 U.S. App. D.C. 342, 210 


F. 2d 24, 


The reassignment of television channels in Peoria and 


| 
the Tri-City area was fully consistent with the requirements 


of Section 307(b) of the Communications Act, the purpose of 
which is to provide a fair and equitable distribution of 
television services to each of the areas involved.| The Com- 
mission decided that this could best be done by deleting the 
VHF channel from Peoria and reassigning it to the Tri-City 
area and in its stead assigning two UHF channels to Peoria, 


This would give the Tri-City area a reasonable prospect of 
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developing three competitive television services instead of 
two and it would give Peoria a reasonable prospect of develop- 
ing four fully competitive television services instead of one 
VHF service competing against two UHF services. 

The Commission decision to delete the VHF channel from 
Peoria and add the UHF channels was reached after the Commis- 
sion specifically found that significant numbers of people 
would not lose service if the VHF channel were deleted; nearly 
all the television sets in the Peoria area are equipped for 


UHF reception; the terrain in the Peoria area was reasonably 


favorable for UHF reception; and the addition of two UBF 


channels in place of one VHF channel would make possible a 
wider television service in Peoria. These findings were 
clearly reasonable, based on material before the Commission 
upon which it could properly draw for support, 

II. 

The Commission decision changing its Table of Assign- 
ments by reallocating television channels in Peoria and the 
Tri-City area is not invalid because it failed to take 
action in other areas possibly suited for similar action. 
The Commission has made a number of individual changes in 
the Television Table of Assignments since its adoption in 
1952. To require, the Commission to take simultaneous action 
in all conceivable situations where a particular type of 
Table change is feasible and appropriate would make it all 
but impossible for the Commission to effectuate many useful 


individual changes in this nationwide Table, 
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The Commission decision in Peoria is not inconsistent 

with its simultaneous decisions not to delete the| VHF channels 
in Madison, Wisconsin, and Hartford, Connecticut.| There are 
Significant differences in the three areas in such factors as 
terrain, population patterns, and the availability of televi- 
Sion channels which properly led to different evaluations of 
the factors relevant to a decision as to whether the deletion 
of all VHF channels from a given area would serve [the public 
interest, Thus, in treating the alleged discrepancies in the 
treatment of “white” and "gray" areas in Madison, Hartford, 
and Peoria, WIRL fails to point out that the areas which the 
Commission believed would not receive adequate service if a 
VHF channel were deleted were in rugged terrain which a UHF 
Station would have difficulty in serving, while in| Peoria 
those areas were located in relatively flat terrain as well 
as being nearby to communities where television channels are 
assigned. 

III. 

WIRL was not entitled to a full evidentiary hearing 

under Section 316 of the Communications Act prior to the 


deletion of VHF Channel 8 from Peoria for neither its status 


as an applicant nor as a conditional permittee of Channel 8 


endowed it with that right, 
Since nothing in the language of the pertinent provi- 
sions of the Communications Act extends this right|to mere 


applicants it is clear that whatever rights WIRL may have 
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stem from its status a conditional permittee for Channel 8, 
But that permit was expressly conditioned to preclude 
construction of the station as well as to provide that the 
Commission might without further proceedings substitute for 
Channel 8 such other channel as may be assigned to Peoria. In 
view of the then pending rule making proceeding looking 
toward the deletion of Channel 8 from Peoria this action was 
clearly a reasonable exercise of Commission power. WIRL 


Cannot accept the grant insofar as it awards a construction 


permit for Channel 8 and reject its integral conditions. 
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ARGUMENT 
In this case, the Commission as part of its|interim effort 
to equalize competitive prospects in various communities, has 


deleted the sole VHF channel from Peoria and assigned it to the 


| 
Davenport-Moline-Rock Island “Tri-City” area which already has 


two operating VHF assignments. By this move the latter area 
was provided with its only real chance for three competitive 
services. Moreaver, Peoria, which already had two operating 
UHF stations, was left as an area in which healthy competition 
between three or four UHF stations, instead of a Single VHF 
dominating the competition with such UHF stations as might 
eventually survive, was guaranteed. 
WIRL, which save for this decision would have enjoyed 
the role of sole VHF licensee in Peoria, has attacked the 
Commission's decision on a broad front. It has argued that 
the Commission's basic objective of fair competitiion is 
improper, that the action violates the equitable distribution 
of facilities mandate of Section 307(b) of the Communications 
Act, and that the Commission failed to properly consider 
evidence as to the possible loss of service resulting from 
deletion of a VHF channel in Peoria. It argues that irrespec- 
tive of the merits of the actual frequency shift between Peoria 
and the Tri-City area, the action is invalid because of the 
limited and allegedly arbitrary selection of communities in 
which to initiate equalization proceedings as well as because 


of the alleged inconsistencies between the decisipn reached 
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here and in certain other proceedings instituted by the Com- 
mission. And finally it argues that the decision is procedu- 
rally deficient in that it could not have been taken unless 
appellant, as the conditional grantee .of the deleted Peoria 
VHF channel, had first been afforded an evidentiary hearing 
on the matter. All of these arguments, as we shall see 
below, are without merit. 
I. |THE COMMISSION PROPERLY FOUND THAT THE 

COMPETITIVE SITUATION IN PEORIA AND THE 

TRI-CITY AREAS WOULD BE ENHANCED BY 

THE SHIFTING OF VHF CHANNEL 8. 

Before discussing in detail WIRL's various arguments 
against the shift of VHF Channel 8 from Peoria to the 
Tri-City area of Davenport-Moline-Rock Island, it may be 
useful to summarize the grounds advanced by the Commission 
for taking this action. They were: (1) Both areas are large 
enough so as to make feasible, over a period of time, support 
of three or more stations; (2) Peoria is presently a UHF area 
with two established UHF stations, and no operating VHF 
Stations; the Tri-City area is an established VHF area with 
two VHF stations operating on the only VHF channels assigned, 
and no UHF stations; (3) the chances for establishment of 


another station in the Tri-City area, absent assignment of 


127 In the order deleting Channel 8 the Commission also 
added two UHF channels, 25 and 31, to Peoria, giving it 
four commercial UHF channels in addition to one reserved 
for noncommercial educational television. 
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13/ 
another VHF channel are, for the foreseeable future, nil; (4) 
implementation of the existing VHF channel in Peoria would 
very likely make adequate operation by one or both of the 
existing UHF stations impossible and preclude anly chance of a 
14/ 
fourth station becoming operational; and (5) the evidence 
of record is that elimination of the Peoria VHF channel would 
not deprive any significant area of its only chance for 
adequate service. 
A. The Commission is Authorized to Allocate 
Television Channels Among the Several 
Cities in a Manner Best Calculated to 
Ensure Equal Competition Among a 
Maximum Number of Stations. 
At the outset we are met by an argument (App. Br.22-26) 
that the Commission has no Statutory authority to allocate 


television channels in Peoria and the Tri-City area with the 


objective of equalizing competitive opportunities, thus making 


possible (or at least much more probable) successful operation 
by three or more stations in each community. WIRL's argument 
is a limited one. Being aware of the decisions of the Supreme 
Court in National Broadcasting Co. v. United States, 319 U.S. 
190 (1943) and United States v. Storer, 351 U.S. /192 (1956), 
appellant admits that "the Commission can promulgate rules or 
137 I.e., until effectuation of the possible move of all 
stations to the UHF bands. 
14/ Retention of a VHF channel in Peoria, the Commission also 


found, would adversely affect the all-UHF operation simul- 
taneously ordered in Springfield, Illinois. 
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policies or general applicability" designed to “encourage a 
larger and more effective use of vadion= by increasing the 
opportunities for equal competition among stations. However, 
we are informed, where the Commission changes the channel 
assignments in particular communities, as contrasted with a 
nationwide reallocation, it is improperly abridging the 
principle of "free competition” allegedly laid down in the 
Supreme Court decision of Federal Communications Commission 
v. Sanders Brothers Radio Stations, 309 U.S. 470." 


This argument, in essence, is merely an attempt to 


relitigate settled points of law. c examination of the 
7 


provisions of Sections 303(a)-(f) makes clear that the 
Commission's authority to classify stations and allocate 
frequencies is by no means limited to general regulations 
applicable throughout a given class, but also comprehends 


determinations with respect to individual stations within 


class. This Court in Logansport Broadcasting Corp. v. United 
States, 93 U.S. App. D.C. 342, 210 F. 2d 24 (1954) expressly 


157 See Section 303(g) of the Communications Act, 47 U.S.C. 


$303(g). 


16/ This argument is, in turn, confused with an attack on the 
proposition that the reallocation involved in this case will 
materially help the UHF service generally. But this is an ob- 
vious “straw man". The Commission made clear that its objec-— 
tive is not to help UHF generally or to preserve the existing 
Peoria UHF stations from economic injury, but rather to 
engineer an allocation which promises to result in healthier 
competi tion among a large number of stations in both the Peoria 
and the Tri-City area. (R. 1005-1006; 22 F.C.C. 352.) 


17/ Sections 303(a)-(f£) are set forth in full in the Appendix 
to this brief, infra, p. 55. 
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upheld the Commission authority to make individual city-by- 


18/ 
city allocations of VHF and UHF channels. See also 


Peoples Broadcasting Co. v. United States, 93 U.S. App. D.C. 
78, 209 F. 2d 286 (1953). The Commission was then proceeding 
upon the assumption that VHF and UHF TV stations! would prove 
competitively fungible within a reasonably short] period of 
time. It therefore allocated UHF and VHF channels on an 
intermixed basis. This Court, however, in Coastal Bend Tele- 


vision Co. v. Federal Communications Commission,|/98 U.S. App. 


D.C. 251, 234 F. 2d 686 (1956), in passing upon the refusal 
of the Commission at that time to deintermix a limited number 
of communities, made clear that the determination of whether 
the possible gains from new VHF assignments would outweigh 
the possible losses resulting from the adverse effect of 
such new VHF operations on established UHF stations, was a 
matter properly directed to the reasonable exercise of Com- 
mission discretion. The Court stated (98 U.S. App. D.C. at 
255, 234 F. 2d at 690): 
But we think that the Commission's decision 
to adhere to the 1952 allocation for the time 
being, as reflected in its refusal to institute 
a "freeze" on construction permits for |VHF 
stations to prevent competition with existing 
UHF stations, is well within its statutory 


authority: its decision was based on its 
finding that the VHF stations would bring 


187" The error alleged there was that the Commission had 


improperly assigned a VHF channel to Terre Haute which 
petitioner thought should have been assigned to Logans- 
port which had received only UHF channels. 
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additional television service to a signifi- 
cant number of people. True, there would be 
loss to the public if VHF competition should 
destroy existing UHF stations before the 
current rulemaking proceeding decides the 
ultimate fate of UHF television. But whether 
one factor should outweigh the other is pre- 
cisely the sort of question which Congress, 

by employing the broad language of Section 303, 
wished to commit to the discretion of an expert 
administrative agency, not the courts. It is 
for the Commission, not the courts, to pass on 
the wisdom of the channel allocation scheme. 


See also Jacksonville Journal Co. v. Federal Communications 
Commission, ___ U.S. App. D.C. ___, 246 F. 2d 699 (1957); 
Gerico Investment Co. v. Federal Communications Commission, 
99 U.S. App. D.C. 379, 240 F. 2d 410 (1957). 

WIRL refers to certain Commission decisions with respect 
to applications in the standard broadcast (AM) radio band in 
which the Commission had indicated that as a matter of juris- 
diction (Southeastern Enterprises (WCLE), 22 FCC 605) or policy 
(The Voice of Cullman, 6 Pike & Fischer, RR 164) it will not 
consider the economic impact of competition by a new station 
upon an existing local station in a community. But these 
cases have nothing to do with the Commission's authority to 
classify stations or to provide by rule for the location of 
various types of stations. In fact in the AM radio field, 
as this Court is ae the Commission had not found it 


necessary or advisable to make any allocation of particular 


frequencies to particular communities. Far from standing 


19 See Logansport Broadcasting Co. v. United States, 93 
U.S. App. D.C. 342, 210 F. 2d 24 (1954). 
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for the proposition that the Commission cannot or will not 
exercise its rulemaking authority to enhance the possibility 
of wider competition they merely reflect the consistent 
refusal of the Commission, in its licensing proceedings, to 
restrict the competition made possible by the allocation 
applicable to the particular broadcast seven 


B. The Transfer of VHF Channel 8 From Peoria 
to the Tri-City Area Was Consistent With 


the Requirements of Section 307(b) of the 
Communications Act. 
Section 307(b) of the Communications Act provides that 

the “Commission shall make such distribution of licenses, 
frequencies, hours of operation and power among [tthe several 
states and communities as to provide a fair, efficient and 
equitable distribution of radio service to each of the same" 
(47 U.S.C. §307(b)). It is WIRL's contention that this 
provision requires a fair distribution of VHF Channels, per 
se, and that the Commission's action here, in depriving Peoria 


of an only VHF channel and giving it instead as a third VHF 


channel to the smaller Tri-City area, violates a require- 


ments of Section 307(b). 
The argument confuses ends with means. The objective of 

the section is a fair, efficient and equitable distribution 

of radio and television service among the several States and 


207 WIRL asks (App. Br. 25) whether the Commission would 


deny a request in the AM field for protection against the 


grant of a new 50,000 watt station in Peoria by other 
lower Power stations in existence in Peoria, and assumes 


(cont'd) 


-24- 
communities by the proper allocation of channels, power, etc. 
WIRL would make, an equal allocation of each type of channel 
an end in itself, irrespective of its effect upon the actual 
service received. In its 1952 allocations the Commission 
took note of the advantages of VHF in providing wide area 
coverage and the existing shortage of UHF transmitting and 
receiving equipment. However, it believed that within a 
reasonably short period of time UHF stations would be able 
to compete successfully with VHF stations in the same community, 
just as low-powered local AM stations have found it possible 
to survive and prosper in the same cities where high-powered 


clear channel stations are located. It accordingly adopted 


a policy of attempting to allocate at least one VHF channel to 


each principal center of population even though this meant 
that multiple VHF services could not be provided except in 
relatively few markets; thus, most market would have to 
depend on both VHF and UHF if they were to have more than 
one or two stations. (See Sixth Report and Order, 1 Pike & 


Fischer, R.R. (Part 3) pp. 91:620-91:621). This policy was 


20/ (Cont'd) that the situation in this hypothetical case is 


analogous to the one presented here. the question has in fact 
never arisen. There is no record in the AM field demonstra- 
ting that the presence of one or more high power stations in 

a community makes difficult (if not impossible) the continu- 
ence of low-powered local stations therein. If there was 

such a history, the Commission might very well have amended 
its AM rules to preclude establishment of high-powered sta- 
tions except in certain areas in which they could perform 
their essential clear channel functions without impairing 

the equally essential function of low power local stations. 
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expressly affirmed by the Court as a reasonable 


determination 


within the standard set by Section 307(b) in Logansport Broad- 


Casting Co. v. United States, supra. 


Now, after more than four years of experien 
original formula, it has become apparent that th 


not been achieved. (See Commission Report and 0 


Docket 11532, 13 Pike & Fischer, R.R. 1571, et sleq.) 


Commission, pending a study of the results of re 
ing toward possible transfer of the entire telev 
to the UHF band, has initiated a number of proce 
adding new VHF channels or transferring those ch 
one community to another, so that three or more 
services can be brought into existence in those 
where it can be aqcomplished without depriving a 
groups of their only chance for service. This p 
ing to WIRL, is inconsistent with the previous o 
Logansport as complying with the mandate of Sect 
and accordingly in violation of that section. 

The argument is patently misconceived. The 


of both Section 307(b) and the Commission's pres 


is the same, the distribution of frequencies in 


best calculated to provide the greatest amount o 
service to the communities involved. We are con 
a condition not a theory. We know in retrospect 
could not know in 1952, It is undisputed that a 


service in the Tri-City area, which has two esta 


ce with the 
ese hopes have 
rder in 

The 
search look- 
ision service 
edings either 
annels from 
VHF or UHF 
communities 

ny large 
Olicy, accord- 
ne upheld in 


ion 307(b), 


objective 
ent action 
the manner 

f television 
fronted with 
what we 
third 


blished VHF 
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stations, can come in the foreseeable future only by addition 
of a new VHF channel. The assignment of any number of UHF 
channels to the area will be of no practical consequence, 
It seemsclear that despite the head start of the UHF stations 
in Peoria operation there by the one VHF station propesed in 
1952 is likely to seriously jeopardize the continued success- 


ful operations of one or both of the existing UHF stations as 


well as any real Rep ereatsey of the successful development of 
1 


a fourth station. Thus, assuming that a channel shift 
would not result in depriving considerable numbers of persons 
on the periphery of the Peoria service area of their only 
chance for service (a question discussed in Point C, infra), 
it is clear that the Commission action is consistent with, 

if not in fact dictated by, the mandate of Section 307(b). 

In other words, the fact that one conclusion as to the best 
method of achieving the objective of the section in securing 
the most equitable distribution of actual service was reason- 
able in 1952 does not mean that an entirely different con- 
clusion may not; be reasonable under the different circumstances 
present today. 


ra, The intervenor, WMBD, which had competed with WIRL for 


VHF Channel 8, had expressed its interest in applying for the 
fourth commercial UHF station made available to Peoria by the 
Commission's order. It has in fact subsequently received a 
construction permit for Channel 31. It is true that it 

Stated that its faith in UHF was such that it would seek a 

UHF operation even if Channel 8 were to be left in Peoria 

(R. 932). This; does not detract from our statement in the 
text, however, that retaining Channel 8 would almost certainly 
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The Commission Determination to Transfer 
Channel 8 From Peoria to the Tri-Cit 
Area Was Based On A Reasonable Evaluation 
Of the Relevant Factors. 
In initiating the series of rule making proceedings which 
terminated in the orders under review, the Commission, as noted 
in the Counterstatement, supra,p.7-8 set out five factors which 
it stated would carry great weight in determining whether an 
area should be deintermixed through the elimination of a pre- 


viously assigned VHF channel. In its orders here the Commis- 


sion has ae found that each of the five factors existed 


in Peoria. Specifically, it found that (1) significant 
numbers of people would not lack service as the result of 
elimination of Channel 8 from Peoria (R. 998-1000; 22 FCC 
346-8); (2) two UHF stations were already in opexation in 
Peoria, others served portions of the outlying area (R. 997- 
998; 22 FCC 345); (3) virtually 100% of the television sets 
in the surrounding area were UHF equipped (R. 998; 22 FCC 
$46); (4) the terrain around Peoria was, except for one 
sparsely settled area,reasonably flat and thus favorable 

for UHF operation (R. 998; 22 FCC 346); and (5) the local 
217 (Cont'd) mean four services would not develop in the 
Peoria area, for if WMBD's proposed operation shauld be 
successful under such conditions, it would almost surely 

be at the expense of one or both of the existing UHF 
operations, 
22/ The Commission also found that the factors favorable 


to adding a VHF channel were present with respect to the 
Tri-City area. (R. 997, 1005; 22 FCC 345, 351). 
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situation in Peoria was such that replacement of a VHF channel 


by two available UHF channels would definitely improve the 


opportunities for effective competition among a greater number 


of television stations (R. 1001; 22 FCC 348). WIRL challenges 
the validity of the record of the proceeding on the first and 
last of these conclusions. 

WIRL's attack on the Commission's conclusion that “a 
Significant number of persons will not lose their only service 
if Channel 8 is deleted" is primarily an attack on the Commis- 
sion allocation policy, of considering future possibilities 
of channel utilization under its rules rather than limiting 
itself to existing operating Syeeieseke Thus, WIRL 
berates the Commission for considering the potential coverage 
of UHF stations in Peoria on the basis of station “heights 
and powers to be, employed in the future and additional stations 
which might take the air.” (R. 1000; 22 FCC 347). Such con- 
sideration is alleged to be “crystal ball gazing in its most 
arbitrary form” (App. Br. 27). It is, of course, nothing of 
the sort but rather the bringing to bear of agency expertise 
to perform its basic rule making function which is the adoption 
of rules for necessarily future application. 


237 WIRL does not argue for consideration of conditions as they 


existed from an operational standpoint at the time of the Com- 
mission's decision, for Channel 8 was not thn being utilized. 
Instead, it chose for consideration the situation which would 
have existed if all outstanding construction permits (includ- 
ing its permit for Channel 8) and applications for new or 
improved facilities on file as of the date of its pleading 
(December 3, 1956) had become operative. 
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The Commission conclusion that the UHF situation would 

not remain static if the VHF channels were removed from the 
area was not made here merely on the basis of an educated 
guess. There was a representation by one of the two Peoria 
UHF stations in the Pleadings filed with the Commission that 
it intended to increase its power from 170 kw to 360 kw and 
the height of its antenna from 546 to 1154 feet (R. 713). 
The other Peoria UHF Station, in somewhat more general lang- 
uage, also announced its intent to increase the coverage of 
its station (R. 718-719). And, WMBD, Inc., the losing appli- 
cant in the Channel 8 comparative hearing stated that it pro- 
posed to build a station on Channel 31 which was proposed as 
an additional channel for Peoria (R. 607-688) Moreover, 
as the Commission pointed out, (R. 1000-1001; 22 FCC 347- 
348), as a result of the simultaneous Commission alction 
deintermixing Springfield, Tllinois, the existing Springfield 
UHF station could be expected to substantially inclrease its 


24/7 In fact this Station, WEEK-TV, was not able tol get 


necessary air space clearance for an antenna of this height, 
and the construction permit actually issued to it pn 

August 13, 1957, was for 710 feet. (To enable UHF stations 
to further equate their service areas with those of VHF 
Stations the Commission on June 25, 1956 authorized UHF 
Stations to transmit with a maximum of 5,000 kw power. 

FCC Rules $3.614(b), 47 CFR §3.614(b). FCC Public Notice, 
Report No. 3076, Mimeo No. 49280, August 20, 1957), 


25/ WMBD on June 13, 1957 received a construction permit for 
a station on UHF Channel 31 with 670 foot antenna and a power 
of 661 kw. (FCC Public Notice, Report No. 1312, Mimeo No. 
46464, June 13, 1957). 
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low power operation and new high~antenna, high-power UHF 
facilities could also be expected to be inaugurated in 
be tuereguate These developments would bring new service 
to be a substantial area to the southwest of Peoria which, 
WIRL had alleged, under present assignments and applications 
would have to depend on a Peoria VHF operation for their 
first or second service (R. 557). 

It was in the light of these reasonable expectations 
that the Commission found that while it was impossible to 
determine exactly the “white areas” of no service which 
might result from elimination of Channel 8 from Peoria, 
the record supported a conclusion that a "significant number 
of persons will not lose their only service." (R. 1000; 22 
FCC 347). The Commission pointed out that WIRL’s maximum 
estimate that 28,237 persons in an area of 376 square miles 
would have to depend on a Peoria VHF operation was based 
on existing low| power UHF operations in Peoria and Spring- 
field and would necessarily be reduced to a substantially 


267 WICS-TV, the existing Springfield UHF station, had been 


operating with only 17.4 kw power at an effective antenna 
height of 430 feet. These were the figures utilized by 
WIRL in calculating the coverage of the WICS Springfield 
Station. But subsequent to the Springfield deintermixture 
proceeding, WICS has modified its permit to specify a 
power of 406 kw and an antenna height of 950 feet (FCC- 
BMPCT-4853, Report No. 3098, Mimeo No. 50856, October 9, 
1957). 


27/ On May 29,1957, WMAY-TV which, like WIRL, had re- 
ceived a conditional VHF grant, but unlike WIRL has agreed 
to the shift to|a UHF channel, received a modified permit 
for a UHF station in Springfield with 537 kw power and an 
antenna height of 690 feet (FCC Dockets 10701, 10703, FCC 
Report No. 1303, Mimeo No. 45847, June 3, 1957). 
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lesser, if undeterminable, figure. 

WIRL argues that the Commission, having found that its 
recomputations of measurements submitted by a Peoria UHF 
station appeared to be reasonable, should have accepted its 
figures based on such computations as to the coverage of UHF 
Stations operating at 1000 kw power and with 1000 foot antenna 
heights. (App. Br. 27) 22 We believe the Commission indicated 
in the citedparagraph 15 that the measurements in question 
were not reliable as showing UHF service beyond|that to be 
expected under the propagation curves set out in the Commis- 
sion's rules, But in any event, there is nothing inconsistent 
between the Commission's ultimate conclusion on|this point and 
WIRL"s contention, based upon its analysis of the measurements, 
that a UHF station operating at 1000 kw and with a 1000 foot 
antenna would have a Grade B contour extending out 45.7 
miles from the transmitter (R. 501-2, 582-5). For the contours 
of the Springfield and Peoria UHF Stations used by WIRL in 


its calculation of "white areas" were, in view of the low 


power and antenna heights of the then existing UHF stations, 


well below this 45.7 mile figure. Thus, even without taking 
into account the encouragement which area deintermixture 


would give to the activation of other UHF channels assigned 


287 Thus, UHF Channel 55 is assigned to Streator Illinois, 


— 


which is located exactly in the middle of the northeastern 
“white area” calculated by WIRL.(See R. 557). 


-32- 
to the area, it is clear that the Commission's conclusion 
that the expected area of no adequate service if Channel 8 
be deleted from Peoria would not be substantial, was fully 
. consistent with WIRL's calculations based upon the measure- 
ments submitted by the UHF stations. 

Finally, WIRL argues that the Commission failed to 
give consideration in determining whether service would be 
lost as a result of the deletion of VHF Channel 8 from 
Peoria to its claim that almost 105,000 people would, as a 
result of such action, reside in a "gray area” where they 


would be limited to one service. While the possibility 


of such “gray areas" was not referred to by the Commission 


in its June 26, 1956 Report as one of the factors to be 
considered in determining whether deintermixture of an area 
would be feasible (see p.7-8 ,supra), the existence of an 
area which would be absolutely limited to only one service 
as a result of the deletion of a particular channel might 


nevertheless be a relevant factor in appropriate circumstances. 


297 On June 25, 1956, the Commission amended its rules to 
allow UHF television stations to transmit with a maximum 
power of 5000 kw. (FCC Rules §3.614(b), 47 C.F.R. $3.614 
(b)). While no UHF stations are operating at that power 
at present there are three UHF stations operating with 
1000 kw -power;WBRE and WILK, Wilkes-Barre, Pennsylvania 
and WBUF, Buffalo, New York; WDAU, Scranton, Pennsylvania 
is operating with 932 kw of power. In the face of these 
facts it was indeed reasonable for the Commission to deter- 
mine in this proceeding the extent of any “white areas" 
which may exist if only one UBF station in Peoria should 
operate with 1000 kw power and with an antenna height of 
1000 feet above average terrain. 
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In the present case, however, WIRL's "gray area’ 


clearly could not be of any significance. For 1] 
alleged “white area", the area WIRL alleges woul 
only one service if Channel 8 were deleted from 
in fact receive two or more services in whole on 
tial part if the existing UHF stations in Peoria 
field were to increase their power or antenna or 
stations went into operation with appreciable he 
power in Peoria or Springfield or other communit 
area. 


In view of the very real expectation that 


developments would take place, (see pp. 29-30, 
is clear that the "gray area" problem, (which in 
would be of lesser significance than the problem 
which would receive no adequate service), could 
real signifiance in determining whether or not d 
the Peoria VHF channel would serve the public in 

WIRL also argues that there is no adequate 
support for the basic Commission proposition tha 
of the Peoria VHF channel would in fact “improve 
tunities for effective competition among a great 


Stations in Peoria". It points to the fact that 


almost complete UHF set conversion in the Peoria 
the UHF stations were established in Peoria and 
have to compete with established VHF stations; t 
UHF stations in Peoria are in both cases owned b 


in excellent financial health, and that both of 
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Stations have network affiliations. Under these circumstances, 


WIRL alleges, there is no real reason to assume that the two 
UBF stations could not continue to compete successfully against 
new VHF competition and, in any event, the Commission could 
not reach any such conclusion upon the basis of the record 
made in the present proceeding. 

The Commission, of course, was not able to base its 
determination as to the effect of the establishment of a VHF 
station in Peoria upon experience in that community. In the 
absence of any VHF operation, its judgment necessarily had 
to be a prognostication based upon its experience in other 
communities. And it is quite true that a large number of 
the unfortunate; experiences which have been encountered by 
UHF stations throughout the United States have occurred in 
markets which are not comparable with Peoria for one or 
more of the reasons advanced by WIRL and referred to in the 
previous paragraph, But the Commission was not without 
evidence as to the actual experience of established UHF 
stations competing with a single new VHF stations in situa- 
tions roughly comparable to Peoria. 

In at least four instances, those involving Fresno, 
California; Madison, Wisconsin; Evansville, Indiana; and 
Corpus Christi, |Texas, VHF stations, as of the time of 
the Commission's decision herein, had gone on the air 
in previously a11-UHF markets and the Commission had been 


made aware of their experience in these markets in 


-35- 


Pleadings filed in connection with one or more of the 13 


proceedings instituted by it on June 26,1956. In 


these cases had an existing UHF station, as of th 
the Commission's decision here, been actually fo 
the air; but there was considerable evidence to hy 
Commission determination that the “establishment 
Station in a UHF market such as Peoria seriously 
if not cripples, the ability of UHF stations to re 
1001; 22 FCC 348). 


service” (R, One may argue as 


the long range effect of VHF operation in the Peo 
“ould be likely to result in the elimination of a 
ing UHF service, though the possibility of this b 
long run result is by no means ridiculous as WIRL 
It cannot seriously be argued, however, in light 
acknowledged advantages of VHF stations in securi 
programs and other national and local advertising 
that the Commission had no basis for concluding t 
deintermixture "would remove any artificial restr 


the establishment of a third or even fourth local 


and the number of stations Lin Peoria/ would be d 


solely by what the traffic can bear" (R. 1001; 22 

Although much of the factual data supporting 
mission conclusions with respect to the economic 
a single VHF station upon UHF stations in a marke 


as Peoria is contained in the records of other ru 
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proceedings the parties referred liberally to the 
Comments filed in those proceedings. 

Thus, the: Joint Comments of West Central and Hilltop 
(R. TO7-757) contain an affidavit from the General Manager 
of the Coastal; Bend Television Co., operating on Channel 
22, Corpus Christi, Texas, (R. 726-730) which stated the 
particular advertising accounts and network affiliations 
which it lost with the commencement of operations of the 
first VHF station. In addition, the affidavit of Sterling 
B. Beeson, President of Headley—Reed Company, Radio and 


Television Station Representatives, brought out the sub- 


stantial adverse impact that a single VHF station has on 


307 In the Fresno proceeding (FCC Docket 11759) Bakersfield 


Broadcasting Co., a UHF station operating on Channel 29, 
Bakersfield, California, filed Comments on December 3, 
1956, stating that it had "suffered heavy losses competing 
with a VHF station on Channel 10" (FCC Docket 11759, 
Bakersfield Comments, p. 1). The O'Neill Broadcasting Co., 
a UHF station operating on Channel 47, Fresno, on 

December 4, 1956, filed comments in which it set out the 
specific accounts which had shifted from its UHF station 
when the first VHF station commenced operation in its 
service area (FCC Docket 11759, 0*Neill Comments, pp. 

5-7). In the Madison proceeding (FCC Docket 11754) Monona 
Broadcasting Co., a UHF station operating on Channel 27, 
Madison, Wisconsin, stated specifically that it had lost 
its CBS network affiliation when a VHF station commenced 
operation on Channel 3 there. (Winnebago Television 

Corp. v. United States, D. C. Cir., Case No. 14086, Record, 
pp. 314-318). In the Evansville proceeding (FCC Docket 
11757) the Comments of Mid-America Broadcasting Corp., 
permittee of UHF Channel 21, Louisville, Ky., contain 

lucid and specific references to the drastic effects it 
suffered when the first VHF station went on the air. 
(Owensboro On the Air, Inc and Owensboro Publishin 

Co. v. United States and Federal Communications Commission, 


(cont'd) 
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operating UHF stations (R. 730-733), citing particularly the 


situation in Madison, Wisconsin (R. 732). In the 
Comments of West Central and Hilltop (R. 775-833) 


was made to the very same problem as demonstrated 


Reply 
reference 


in 


Madison, Evansville and Fresno (R. 809-810). Thus while 


it is clear that "to restrict the Commission's action to 


cases in which tangible evidence appropriate for judicial 


determination is available would disregard a major reason 


for the creation of administrative agencies..." (\see 


Federal Communications Commission y. RCA Communications, 


346 U.S. 86, 96; cf. Willapoint Oysters v. Ewing, 


174 F, 


2d 676, cert. denied, 338 U.S. 860),it is apparent that 


the Commission's determination as to the effect of 


commencement of VHF operation in Peoria is adequa 


Supported on the record of this proceeding. 


30/7 (cont'd) D. C. Cir. Case Nos. 13,766, et al, Record 
pp. 258-260). Those same Comments also contain an 
affidavit from the Manager of Coastal Bend Television 
Co., operator of a UHF station on Channel 22, Corpus 

Christi, Texax, to the same effect (Qwensboro Record, 
pp. 257-258, 286-291). 
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THE COMMISSION'S DECISION HEREIN IS NOT 
INVALID BECAUSE THE COMMISSION HAS FAILED 
TO _ INITIATE OR FINALIZE ACTION IN OTHER 
COMMUNITIES DELETING EXISTING VHF CHANNELS, 


A considerable portion of appellant's brief in this case 
is devoted to arguments directed not to the validity of the 
Commission's decision as such but rather to the alleged 
inconsistency in\|the approach taken by the Commission in its 
treatment of the Peoria and Tri-City areas as contrasted with 
its treatment of other allegedly similar communities, 
Specifically, WIRL argues that the Commission has arbitrarily 
chosen Peoria and a few other areas for the institution of 
proceedings looking towards the equalization of competitive 
opportunities in the television broadcasting field to the 
exclusion of other similar communities and that its decision 
in the cases in which it has instituted rule making proceed- 
ings are unconscionably inconsistent with one another. 
For both of these reasons, WIRL argues, the Commission's 
decision here must be held to be arbitrary and set aside. 

As we shall show below, both of these contentions are lack- 
ing in merit. 

The argument that the Commission acted arbitrarily in 
choosing the communities in which to institute rule making 
proceedings may be summarily disposed of, It is based on 
the erroneous assumption that the Commission may not 
lawfully take steps either on its own initiative or on the 
initiative of an interested party to amend the Table of 


Television Allocations with respect to the assignment in a 
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particular community unless it simultaneously takes similar 
action in all other similarly situated areas. But this propo- 


sition is completely untenable, See Federal Communications 


Commission v. WJR, The Good Will Station, 337 U.S, 265 (1949); 


affirming on this point, 84 U.S. App. D.C. 1, 174/F. 2d 226. 
As this Court pointed out in its decision in Van Curler 


Broadcasting Corporation v. United States, 98 U.S! App. D.C. 
432, 236 F. 2d 727 (1956); cert. denied 352 U.S. 935, the 
Commission, in adopting on April 11, 1952, the Table of 
Assignments in its Sixth Report and Order (1 Pike |& Fischer, 
R.R. 91:599, et seq.) “contemplated and provided for not only 
a present Table of Assignments but also future amendments to 
that Table by the assignment of additional channels to 
communities under specified rules and policies." |See also 
Coastal Bend Television Corp. v. Federal Communications 
Commission, supra (in which the Court upheld as a |proper 


exercise of Commission discretion under the particular 


circumstances here present the refusal to take deimtermixture 


action in five “pilot” cases); Jacksonville Journal Co. v. 
Federal Communications Commission, supra. Since 1952 the 
Commission has made a great number of individual changes in 
the Table of Assignments in particular communities|.including 
not only the “drop in” of available unallocated channels as 
in the Van Curler case, supra, but involving, in many 
instances, the shift of a particular channel from one 


community to another. To require the Commission to take 
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simultaneous action in all conceivable situations where a 
particular type of reallocation might be feasible and 
appropriate, would obviously make all but impossible the 
effectuation of many useful individual changes in the nation- 
wide Table. 

In the present case the Commission, having determined 
on June 26, 1956, as a result of its overall review of the 
television allocation picture in Docket 11532 that certain 
interim action to equalize competitive opportunities pending 
consideration of| a long range move of the entire television 
spectrum to the UHF would be in the public interest (R. 10), 
initiated proceedings in some 13 areas in which, on the basis 
of the information before it, it believed useful revision of 
the Table might be appropriate, It subsequently instituted 
a 14th proceeding in Columbia, South Carolina on July 18, 
1957 and, contrary to the statement in WIRL's brief, (p. 18) 
has since that time on petition of interested parties 
instituted two other proceedings (involving Erie, Pennsylvania, 
and Columbus, Georgia) looking toward equalization of compe- 
tition by switching VHF channels from areas in which UHF was 


established to areas where they could serve to increase existing 


aL 
VHF service. Of the original 13 proceedings nine (including 


31/7 The Erie Notice of Proposed Rule Making appears at 22 


Fed. Reg. 4757; the Columbus Notice appears at 22 Fed. Reg. 


4365. See Television Allocations, Evansville, Ind. and 
Louisville, Ky. areas, 22 FCC 382, at 391. 
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three others in which conditional grants were subsequently 
made and four where VHF grants had already been made and were 
proposed to be deleted) involved proposals to delete one or 
more VHF assignments from a community to increase|UHF competi- 
tive chances therein. Even if we assume that a further study 
might have led the Commission to initiate proceedings in 


additional areas (as further study has in fact led it to do 


in Erie and Columbus), it is clear that the suggestion in 


WIRL's brief that Peoria was picked for special consideration 
by the Commission because of some undisclosed improper reason 
Cannot stand. 
The other principal argument of this type made by WIRL 
relates to the alleged inconsistency between the March de 


1957 decision with respect to Peoria and the decisions adopted 


32/ WIRL also points to the fact that the Commission had 


twice before in November 1954 and November 1955 denied peti- 
tions to “deintermix" Peoria. (App. Br. 33-34). hese 
actions, of course, throw no light on the validity) of the 
present action, The 1954 opinion was adopted almost three 
years ago, long before the pattern of unsuccessful UHF 
competition with VHF stations in the same market became 
established. The 1955 opinion, as this Court is aware (see 


Coastal Bend Television Co, y, Federal Communications 

eee ene eet evision Co butt 2 . 
Commission, Supra, was based on the Commission's d termination 
that selective deintermixture would not be a practical solu-~ 


tion for the overall allocation problem and that consideration 
of individual revisions of the Table in a manner different 

from that contemplated in the Sixth Report should await the 
Outcome of the general proceeding the Commission was then 
initiating. The present Peoria proceeding follows |the 

decision in this overall proceeding and stems from|a deliberate 
Commission determination to investigate the possibility of 
improving competitive conditions in individual markets pending 
a possible gradual move of all television broadcasting to the 
UHF . 
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the same day in certain other proceedings -- primarily those 
in Hartford, Connecticut and Madison, Wisconsin where a 


majority of the Commission decided to retain the existing 
33/ 
allocation, WIRL argues that the different results reached 


in these cases stems from the arbitrary selection and weighting 
of factors in order to reach preconceived determinations. The 
different results reflect no more than the reasonable reactions 


of individual commissioners to differing factual situations. 


337 Of the nine| proceedings instituted on June 26, 1956, in 
which deletion of one or more existing VHF stations from a 
community was proposed, the Commission adopted decisions on 
March 1, 1957, in six cases deleting the VHF channels. These 
communities were Peoria; Springfield, Illinois (Channel 2; 
see 22 FCC 318); Elmira, New York (Channel 9; 22 FCC 307); 
Evansville-Hatfield, Indiana (Channels 7 and 9; 22 FCC 382); 
Albany-Schenectady-Troy, New York (Channels 6 and 10; 22 FCC 
293; and Fresno, California (Channel 12; 22 FCC 365). Since 
parties had received unconditioned grants prior to the 
commencement of the proceedings in Evansville, (Channel 7), 
Fresno, and Albany (Channel 6), it was necessary under the 
provisions of Sections 303(g) and 316 of the Communications 
Act to issue show-cause orders to the holders of those 
authorizations before the orders deleting the channels could 
become final. In one case, New Orleans, where the Commission 
had proposed to delete one of the two existing VHF channels, 
it was discovered that a third VHF channel could be added 
which would provide service to New Orleans, (and new VHF 
channels could by the same reallocation be made available to 
Beaumont, Port Arthur and Lake Charles-Lafayette). This the 
Commission decided would be a better means of equalizing the 
competitive situation (22 FCC 396). (Subsequently on recon- 
sideration the Commission decided to add a third VHF channel 
to the Albany~Schenectady-Troy area, also, the availability 
of which had not previously been brought to its attention, 
in lieu of deleting the two assigned VHF channels one of 
which could have been eliminated only by a lengthy hearing 
demanded by the licensee of the operating station on the 
channel.) (See 23 FCC 358.) In only two cases, Hartford 
(22 FCC 332) and Madison, Wisconsin (22 FCC 356) did the 
Commission majority find that no changes in the allocation 
table would be in the public interest, 
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Thus in both the Peoria and Madison cases it was argued 
by those who opposed the deletion of the VHF channels that 


such action would not materially aid the competitive picture 


| 
in the community because of the fact that VHF Sstdtions on the 


periphery of the service areas of the two cities would in any 
event provide VHF service to substantial areas of the remain- 
ing UHF stations" service areas. WIRL contends that the fact 
that the Commission found this argument persuasive in Madison 
but not in Peoria is an example of "glaring bictucieicusge 
As might be expected, however, there are important factual 
distinctions between the two stations which might| well lead 
reasonable men to reach different conclusions in one case 
from those they reached in another, As WIRL admits (Br. 37), 
the transmitter of a station operating in Rockford on the 

VHF channel deleted from Madison would have to be| about 15 
miles closer to Madison because of FCC mileage separation 
requirements than a station on VHF Channel 8 in the Tri-City 
area would be to Peoria. Moreover, the grade of service 
placed over Madison by the distant VHF stations approached 


34/7 The implication in WIRL's footnote 42 (Br., p. 37) 


that the Peoria situation might be worse than in adison 
because there would be two Grade B VHF services to Peoria, 
is not correct. As the Commission pointed out in jits 
Madison opinion, if a new Rockford station on VHF Channel 3 
placed a strong signal over Madison, the existing |Rockford 
VHF station, which presently operates with low power and 
antenna height, would be forced for competitive reasons to 
increase its coverage commensurately, thus probably result- 
ing in two VHF services of almost Grade A quality |being 
placed into Madison (22 FCC 362), 
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the better Grade A type; but this was not true of the Peoria 
case. 

Consequently, there is nothing surprising in the 
Commission majority’s conclusion that the impact of outside 
VHF service on the smaller Madison community (96,056 popula- 
tion; Metropolitan Area population: 169,357) would have a 
much more serious effect upon the competitive position of the 
UHF stations there than a lesser degree of outside VHF 
service would have on the UHF stations in the larger Peoria 
area (112,000 population; Metropolitan Area population: 
250,000). 


The alleged discrepancies in the treatment of the “white” 


and “gray” area question raised by WIRL also resolve then- 
selves upon the analysis into a reasonable determination of 
the significance of the differing factual situations. We are 
told it is shocking for the Commission to have determined 
that significant areas of inadequate service would exist in 
the absence of VHF stations in Hartford and Madison but not 
in Peoria in the light of the Commission's statement in all 
three cases that it was impossible to compute the exact 
extent of such areas, What WIRL fails to point out is that 
in both the Hartford and Madison cases the critical areas 
which the Commission believed would probably not receive 
adequate service if the VHF channels were deleted were 
located in rugged terrain of the type which UHF operations 


admittedly have great difficulty in serving adequately. 
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(See 22 FCC 359 (Madison); 22 FCC 336-337 (Hartford).) In the 
present case, on the other hand, the areas of alleged depend- 


ence upon VHF service from Peoria were located in relatively 


flat terrain as well as being nearby to communities of 


Substantial size to which channels had been assigned (22 FCC 
347-348; 351-352). 

Basically, of course, the type of analysis attempted by 
WIRL -- that of attempting to show improper inconsistency of 
end result by consideration of selected factors which led to 
ct that the 


these results -~ is unsound. It overlooks the fa 


Commission in these cases did not look solely at |the situa- 


tion in the areas in which the VHF channel was pr 
be deleted; it also considered the situation in t 
in which that channel was proposed to be reassign 
Significant reason why the Commission decided to 
Channel 8 to the Tri-City area from Peoria was th 
channel shift would aid the competitive situation 
Tri-City area by making available a third service 
would otherwise be extremely unlikely. 
case, however, where it had been suggested that t 
channel involved -- one of the very few available 
area between New York and Boston -~ be moved to P 
the Commission found that a station transmitter 1 
the only available area consistent with its rules 
probably not be able to provide minimum requisite 
instead, to 


to Providence. If it were assigned, 


oposed to 
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community south of Providence, it would result in adjacent 
channel interference with Boston stations in the Providence 
area, so that the population centered there would either not 
receive the new service or lose existing service which it 
now enjoyed (22 FCC 332 at 338-339). In the Madison case, 
on the other hand, the Commission found that the establishment 
of a second VHF service in Rockford, as had been proposed, 
would either result in a disparity in coverage between the 
two Rockford VHF stations at least the equal to that now 
obtaining between the existing VHF station and the existing 
UHF station; or, if this were to be corrected by improving 
the facilities of the existing low-power, low-antenna height 
Rockford VHF station, it would result in still further damage 
to the remaining UHF services in Madison by placing two 
strong Rockford VHF signals over the Madison area instead of 


only one (22 FCC 356, at 362). 


III. WIRL WAS NOT ENTITLED TO AN EVIDENTIARY 
HEARING PRIOR TO THE DELETION OF CHANNEL 
8 FROM PEORIA, 


It is WIRL*s contention that the rule making proceeding 
conducted here pursuant to the provisions of Section 4 of 
the Administrative Procedure Act, 5 U.S.C. § 1003, was 
inadequate, and that it was entitled to a full evidentiary 
hearing, in which the burden of proof would be on the 
Commission. WIRL argues that its long-time status as an 
applicant which had participated in a lengthy comparative 


hearing for VHF Channel 8 in Peoria and particularly the 
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Commission action of June 29, 1956, awarding it a 


that channel subject to the conditions that no ca 
should commence and that the Commission might sub 
another channel for Channel 8 in the then pending 


proceedings, gave it the status of a permittee on 


entitled under Sections 303(f) and 316 of the Com 


Act to such an evidentiary hearing. It also argu 
limited nature of the proceedings themselves made 
reality adjudicatory in nature so that an evident 
and not merely a normal rule making proceeding, w 

It is clear at the outset that the fact that 
an applicant for Channel 8 in Peoria -- even an a 
which had participated in a comparative hearing - 
afford it any special rights under either Section 
316. Those sections are quite specific in their 
Section 303(f) gives licensees, but not permittee 
nothing of mere applicants, special rights to an 
hearing before such a licensee's frequency is cha 
rule, Section 316 precludes the modification of 
ing permit or license without affording the permi 
licensee a hearing on such modification. But not 
language of the sections, their legislative histo 


judicial decision suggests these rights also exte 
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Corp. v. United States, supra; cf. KFAB Broadcasting Co. v. 
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community south jof Providence, it would result in adjacent 
channel interference with Boston stations in the Providence 
area, so that the population centered there would either not 
receive the new service or lose existing service which it 
now enjoyed (22 FCC 332 at 338-339). In the Madison case, 
on the other hand, the Commission found that the establishment 
of a second VHF service in Rockford, as had been proposed, 
would either result in a disparity in coverage between the 
two Rockford VHF; stations at least the equal to that now 
obtaining between the existing VHF station and the existing 
UHF station; or, if this were to be corrected by improving 
the facilities of the existing low-power, low-antenna height 
Rockford VHF station, it would result in still further damage 
to the remaining UHF services in Madison by placing two 
strong Rockford VHF signals over the Madison area instead of 


only one (22 FCC 356, at 362). 


III. WIRL WAS NOT ENTITLED TO AN EVIDENTIARY 
HEARING PRIOR TO THE DELETION OF CHANNEL 
8 FROM PEORIA, 


It is WIRL*s contention that the rule making proceeding 
conducted here pursuant to the provisions of Section 4 of 
the Administrative Procedure Act, 5 U.S.C. § 1003, was 
inadequate, and that it was entitled to a full evidentiary 
hearing, in which the burden of proof would Be on the 
Commission, WIRL argues that its long-time status as an 
applicant which had participated in a lengthy comparative 


hearing for VHF Channel 8 in Peoria and particularly the 
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Commission action of June 29, 1956, awarding it a| permit for 
that channel subject to the conditions that no construction 
Should commence and that the Commission might substitute 
another channel for Channel 8 in the then pending| rule making 
proceedings, gave it the status of a permittee on Channel 8, 
entitled under Sections 303(f) and 316 of the Communications 
Act to such an evidentiary hearing. It also argues that the 
limited nature of the proceedings themselves made|them in 
reality adjudicatory in nature so that an evidentiary hearing, 
and not merely a normal rule making proceeding, was required, 

It is clear at the outset that the fact that |WIRL was 
an applicant for Channel 8 in Peoria -- even an applicant 
which had participated in a comparative hearing -+ did not 
afford it any special rights under either Section /303(f) or 
316. Those sections are quite specific in their coverage. 
Section 303(f) gives licensees, but not permittees to say 
nothing of mere applicants, special rights to an evidentiary 
hearing before such a licensee's frequency is changed by 
rule, Section 316 precludes the modification of an outstand- 
ing permit or license without affording the permittee or 
licensee a hearing on such modification, But nothing in the 
language of the sections, their legislative history, or any 


judicial decision suggests these rights also extend to 


applicants. See Coastal Bend Television Co. v. Federal 


Communications Commission, Supra; Logansport Broadcasting 
Corp. v. United States, supra; cf. KFAB Broadcasting Co. v. 
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Federal Communications Commission, 85 U.S. App. D.C. 168, 177 
F. 2d 40 (1949); United Detroit Theatres Corp. v. Federal 
Communications Commission, 85 U.S. App. D.C. 239; 178 F. 2d 
700 (1949), To hold that every applicant for an unassigned 
channel must be afforded an evidentiary hearing before the 
Commission can, in the public interest, reassign it to a 
different community, would impose an almost impossible burden 
on the Commission's ability to perform its public interest 


functions. See Federal Communications Commission y, WJR, The 


Good Will Station, supra at 272; Federal Communications 


Commission v. Pottsville Broadcasting Co., 309 U.S. 134 (1940). 
Nor did WIRL| secure permittee rights to Channel 8 by the 
35 


Commission's decision of June 29, 1956. For while the 


30/ WIRL*s suggestion that the Commission deliberately 
withheld its June, 29, 1956 decision until after the issuance 
of the Notice of Proposed Rule Making in order to unfairly ' 
deprive it of its rights is without merit. The unconditioned 
grants made in Madison, Evansville, Corpus Christi and Fresno 
to which it refers were all made in December 1955 at a time 
when the outcome of the general allocation proceeding 
initiated on November 11, 1955 was completely unclear. As 
the Commission progressed with its discussions in that 
proceeding, and the probable outcome emerged, it was entirely 
appropriate for it to withhold any individual actions which 
might be inconsistent with the very ends the general proceed- 
ing apparently would seek to further. Thus, while obviously 
the Commission could have so scheduled its activities so as 
to release its decision in the Peoria comparative proceeding 
one week or so before instead of several days after the 
commencement of the rule making proceeding, it clearly was 
not an abuse of discretion for it to schedule its actions as 
in fact it did here (as well as in the analogous Springfield, 
New Orleans and Hartford cases). See Federal Communications 
Commission v. WJR, The Good Will Station, supra at 272; 
Coastal Bend Television Co. v. Federal Communications Commis- 


Sion, supra. 
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Commission believed that fairness to the parties to the 
comparative hearing demanded that a choice be made between 
them and announced so that they could plan their future 
courses of action in the light of the results of the proceed-- 
ing, it felt that fairness to the public precluded any 
effective grant on the channel it was proposing to delete 
in the interests of improving the competitive situation in 
Peoria. (See R. 1088-1089, 1167-1168.) Thus the |Commission 
expressly conditioned the grant made to WIRL to provide that 
“the Commission may, without further proceedings, jsubstitute 
for Channel 8 such other channel as may be assigned to 
Peoria, Illinois, instead of Channel 8 in the rule making 
proceeding now pending in Docket 11749," and also precluded 
any construction under the permit until further order after 
the conclusion of the rule making proceeding and the designa- 
tion of the channel to be assigned to WIRL as a result of 
this proceeding, 


WIRL, in other words, received a permit which) gave it 


clear title, without further comparative hearing, to 


Channel 8 if it should be retained in Peoria, or to whatever 
channel might be substituted therefor. It was alsb advised 
that it and not its rival applicant, WMBD, would benefit if 
the Commission ultimately decided to retain Channel 8 in 

Peoria, and any petition for rehearing which WMBD might wish 


to file would be considered during the pendency of;the rule 
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36/ 
making proceeding, thus avoiding possible further delays. 
WMBD, on the other hand, was advised that it was not going to 
receive Channel 8 in any event, and was consequently in a 
position to take the action it, in fact, pursued of seeking 
the addition of aj fourth commercial UHF channel for Peoria 
for which it could apply. 

Obviously, WIRL could not do what it has here attempted 
-- accept the June 29, 1956 grant insofar as it awarded it a 
construction permit for Channel 8 but reject the condition 
upon the right of the Commission to substitute some other 
frequency without,further proceedings, as a result of the 
pending rule making proceeding. As the Commission indicated 
in its Memorandum Opinion and Order of May 17, 1957 (R.1167): 

Since the condition constituted an integral 

part of the grant, the petitioner may not accept 

the grant and reject the condition, If WIRL has 

accepted the grant subject to the express condi- 

tions imposed, it is foreclosed from asserting 

the grounds now relied on. If it has not accepted 

the grant subject to such conditions, it has 

rejected the conditional authorization and thus has 

no grant whatsoever. 

It does not advance WIRL*s argument to refer to cases 
where it has been found that an agency has improperly 
conditioned a right to which a party was entitled upon the 


acceptance of improper conditions, For it was clearly 


within the discretion of the Commission to withhold any 


367 Such a petition was in fact filed by WMBD but denied 
by the Commission on June 13, 1957 (22 FCC 1345). 
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| 
action in the comparative hearing in lieu of the pe 


ndency of 


the rule making proceeding. Federal Communications Commission 


ve. 


WIR, The Good Will Station, 


Co. v. Federal Communications Commission, supra. |C 
Go otras vommunications Commission, sup 


while the partial grant of WIRL's application could 


Supra; Coastal Bend Television 


onsequently, 


be 


accepted or rejected by it as it saw fit, see Beaumont Broad- 


casting Corp. v. Federal Communications Commission 


91 U.S. 


App. D.C. 111, 202 F. 2d 306 (1952); ci. Radio Cincinnati v. 


85 U.S. App. DJC 


Federal Communications Commission, 

177 F, 2d 92 (1949), it was not siege because it 
37 

WIRL with less than it sought. 


- 292, 


provided 


Finally, WIRL contends that even if it does not have 


Status of a permittee entitled to an evidentiary he 
under Sections 303(f) and 316 of the Act, such a he 
nevertheless required because the proceeding was il 
not in theory, adjudicatory in nature and not purell 
making matter. It was adjudicatory, petitioner ar 
because it applies “to only one party and to but on 
community", and because its impact was present and 


(WIRL Br., p. 43). 


Co. v. 


37/ Plains Radio Broadcastin 
Commission, 85 U.S. App. D.C. 46, 


not in point. The Court there found the Commission 


aring 
aring was 
fact, if 


y a rule 


gues, 


e 


not future 


Federal Communications 
175 F. 2d 359 C1949), is 


could 


not in a comparative radio proceeding award a license to one 


applicant for a station with a power substantially 
than that it had applied for on grounds that there 
record evidence as to its qualifications to operat 
power granted. 


e 


Here the Commission expressly found 


different 
Was no 
with the 


. and is 


not disputed, that the issues and evidence in the comparative 


proceeding are not affected b 
for (R. 1168). 


y or related to channel applied 
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These and WIRL*s other attempts to distinguish this case 
from Logansport Broadcasting Corp. v. United States, supra, 
where this Court expressly rejected a similar argument which 
was that the question of whether a particular channel should 
be assigned to one city in preference to another was adjudi- 
catory rather than rule making, are all patently without 
merit, Thus the Rock Island-Davenport-Moline area, is equally 
as involved in this proceeding as Peoria -- just as in the 
Logansport case the question whether Logansport or Terre Haute 
should have a particular VHF channel. And if it is argued 
that in Logansport. the allocation involved was part of a 
nationwide effort, it can be stated in reply that this is 
merely a difference in degree and that here toothe decision 
in Peoria was interrelated with the decisions involving 
Springfield, Ilinois (see 22 FCC 348, 352) as well as the 
allocations to aj) large number of other communities. The 
statement by WIRL that this case applies to only one party 
is refuted by the.almost unprecedented number of intervenors, 
all of whom obviously believe they have a very real interest. 


In short, the language of this Court rejecting the 


almost identical argument by the petitioner in Logansport 


that the specific assignment of VHF Channel 10 to Terre Haute 
rather than to the city of Logansport was “not general and 
looking to the future but particular and immediate in effect" 
and would result; in dismissal of its pending application for 


Channel 10 in Logansport (Br. for Petitioner in Case 


38/ 
11,601, p. 45), is equally applicable here. This Court 


Stated (93 U.S. App. D.C. at 345, 210 F. 2d at 27): 


*** To be sure the overall plan would vitally 
affect later individual adjudications, But rule 
making is not transformed into adjudication |merely 
because the rule adopted may be determinative of 
specific situations arising in the future. |See 
American Broadcasting Co. v. United States, 110 
F. Supp. 374 (S.D.N.Y. 1953). A “rule” is Nae 
in Section 2(c) of the Administrative Procedure 
Act as: “,. . . the whole or any part of any agency 
Statement of general or particular applicabilit 
and future effect designed .to implement, interpret, 
or prescribe law or policy . . ." (Emphasis added.) 
Clearly, the instant plan had a future rather than 
a present or past effect. 

| 


We submit that the Commission, which properly employed 
rule making in 1952 to assign VHF and UHF channel's to Peoria 
and the Tri-City areas, could, with equal propriety, in the 
absence of accrued 303(f) or 316 rights, employ rule making 
in 1956 to reassign some of those unoccupied channels among 
these areas to achieve a more equitable distribution of 


television service. 


387 Logansport had also referred (Br., p. 46) to such cases 
as Philadelphia Co. v. Securities & Exchange Commission, 
84 U.S. App. D.C. 73, 175 F. 2d 808, dismissed as |moot, 
337 U.S. 901, cited on this point by WIRL. 


CONCLUSION 


For the above reasons, the decision and orders of the 


Federal Communications Commission should be affirmed, 


Respectfully submitted, 


Victor R. Hansen 
Assistant Attorney General 


Henry Geller 
Attorney 
Department of Justice 


Warren E, Baker 
General Counsel 


Richard A. Solomon 
Assistant General Counsel 


John J. O'Malley, Jr. 

Counsel 

Federal Communications 
Commission 
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APPENDIX 


— 


Communications Act of 1934, as amended: 


Section 303: 
Except as otherwise provided in this Act, the Commission 
from time to time, as public convenience, interest, or 
necessity requires shall— 
(a) Classify radio stations; 
€b) Prescribe the nature of the service to he rendered 
by each class of licensed stations and each station 
within any class; 
Assign bands of frequencies to the various classes 
of stations, and assign frequencies for each indiv- 
idual station and determine the power which each 
Station shall use and the time during which it may 
operate; ; 
Determine the location of cl 
individual stations; 
Regulate the kind of apparatus to be 
pect to its external effects and the 
Sharpness of the emissions from each 
from the apparatus therein; 
Make such regulations not inconsistent with law as 
it may deem necessary to prevent interference be- 


Stations or 


asses of 


used with res- 
purity and 
Station and 


tween stations and to carry out the prov 
this Act: Provided, however, that chang 
frequencies, authorized power, or in the 
operation of any station, shall not be m 
out the consent of the station licensee 
after a public hearing, the Commission s 
mine that such changes will promote publ 
ience or interest or will serve public n 
or the provisions of this Act will be mo 
complied with; 


isions of 
es in the 
times of 
ade with- 
unless, 
hall deter- 
ic conven- 
ecessity, 
re fully 
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PETITION TO REVIEW AND ON APPEAL FROM ORDERS ahd 
DECISIONS OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR 
ILLIWAY TELEVISION, INC. 


COUNTERSTATEMENT OF THE CASE 


Illiway Television, Inc.’, was granted leave to intervene in the 
instant cases by order of this Court dated April 15, 1957. Illiway's 
interest in the instant cases comes from the fact that it is presently 
preparing and very shortly intends to file with the Commission an 
application for a construction permit for a new television station to 
operate on VHF Channel 8 in the Davenport-Rock Island-Moline (Tri- 
Cities) area. VHF Channel 8 was assigned to the Tri-Cities area by 
an order of the Commission here under review (R. 994-1009), which 
deleted that channel from Peoria, and reallocated it to the Tri-Cities 
area. Obviously, reversal of that order by this Court would deprive 
Illiway of the opportunity to construct and operate a television station 
on Channel 8 in Tri-Cities. 


The facts underlying the instant dispute between Appellant and 
the Commission are not fully stated in Appellant's Statement of the 
Case, which consists of a highly colored and argumentative diatribe 
against the Commission, imputing unsubstantiated base motives to 
the Commission's actions here under review. An accurate statement 
of the facts underlying the present cases appears in the briefs filed 
on behalf of the Government and Intervenors, West Central Broad- 
casting Company and Hilltop Broadcasting Company, the operators 
of the existing UHF station in Peoria. No purpose would be served 


by restating those facts in this document, and consequently Illiway 
adopts and fully supports the Counterstatement of the Case which 
appears in the brief of West Central and Hilltop. 


Hereinafter referred to as Illiway. 


SUMMARY OF ARGUMENT 


The requirements of Section 307(b) of the Communications 
Act can be fulfilled only by reallocating VHF Channel 8 from Peoria 
to Tri-Cities. In the context of the facts respecting competition 
between VHF and UHF stations which have developed since 1952, it 
is clear that only by allocating an additional VHF channel to Tri- 
Cities, the 81st market in the United States, can a third station 
come into being there. The very reallocation which ensures this 
result permits Peoria, the 77th market in the United States, to 
acquire as many as four stations. Regardless of the relative im- 
portance of Peoria and Tri-Cities, it must be concluded that the 
resulting allocation is a fair, equitable and efficient one. 


ARGUMENT 


SECTION 307(b) OF THE COMMUNICATIONS ACT 
D THE COMMISSION'S INTERIM POLICY RE- 


QUIRE THE ALLOCATION OF VHF CHANNEL 8 
TO TRI-CITIES 


The various contentions of Appellant attacking the validity of 
the decisions under review are fully treated in the briefs of the 
Government and Intervenors, West Central and Hilltop. Illiway 
fully adopts the contentions of the Appellee and those of Intervenors, 
and will not here repeat any of the arguments contained in! their 
briefs. The sole purpose for the filing of the instant brief is to 
emphasize the significance of the allocation of VHF Channel 8 to 
Tri-Cities in determining whether the Commission has, in the 
decisions here under review, reasonably implemented the|mandate 
of Section 307(b) of the Communications Act and its interim policy 
for improvement of the national television allocations, during the 
period while the Commission is considering the shift of all television 
to the UHF. 


4 


Appellant (Br. 19-22) contends that the reallocation of VHF 
Channel 8 from Peoria to Tri-Cities violates Section 307(b) of the 
Communications Act. In making this argument, Appellant virtually 
ignores the fact that, as a result of this decision, it will be possible 
for a third television station to operate in Tri-Cities. Appellant 
urges (Br. 21-22) that Peoria and the State of Illinois have a greater 
need for a VHF channel than do Tri-Cities and the State of Iowa. The 
Briefs of the Govérnment and Intervenors, West Central and Hilltop, 
demonstrate that Appellant's approach which, in effect, treats VHF 
and UHF television as completely separate services, each of which 


must be equitably allocated, is erroneous. 


Appellant asserts that Peoria is more important than Tri- 
Cities. Even this assertion has no real meaning for the purpose 
of judging the propriety of the Commission's action here. Even if 
it be assumed that Peoria is in some way more important than Tri- 
Cities, the Commission's decision was obviously a reasonable one. 
By virtue of that decision, the Commission has made it possible for 
four stations to operate in Peoria and three stations in Tri-Cities. 
And it is only by the action taken by the Commission that.a third 
station for Tri-Cities can come into being. As the Commission 
noted (R. 1005), Tri-Cities is the 81st metropolitan area in the 
United States, with a population in 1950 of almost 235,000. In the 
Table of Television Allocations adopted by the Commission in 1952, 
this market was allocated two VHF channels and three UHF channels, 
one of which was reserved for a non-commercial educational station. 
Stations are now in operation on the two VHF channels, but no appli- 
cations have ever been filed for the three UHF channels allocated to 
Tri-Cities (R. 1005). In view of the existence of the two VHF stations 
in Tri-Cities, it is clear that, as a practical matter, the UHF stations 
_ will never come into being. This conclusion of the Commission has 


5 


not even been challenged by Appellant, and is clearly supported by 
the evidence received by the Commission in its nationwide television 
allocation proceeding, Docket 11532, 13 R. R. 1571. Consequently, 
only by the allocation of another VHF channel can this large and im- 
portant market acquire a third television station. 


It is so obvious that even Appellant would not dispute the fact 
that an allocation which accords the 81st market in the nation three 
stations, and the 77th Market (Peoria) four stations is a fair one. 
The fact that all of the Tri-Cities stations will be in the VHF band 
and all of the Peoria stations in the UHF band becomes immaterial, 
when it is considered that unless Channel 8 is reallocated, Peoria 
will be limited to less than three stations and Tri-Cities to two. 


CONCLUSION 
For the foregoing reasons, and those set forth in the briefs of 
the Government and Intervenors, West Central and Hilltop, the de- 


cisions of the Commission here under review should be affirmed. 
| 
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COUNTERSTATEMENT OF THE CASE 


Appellant's Statement of the Case is not only highly argumentative , 
but contains much improper material calculated solely to convince this 
Court that the determinations of the Commission here under review are the 
result of improper pressures and considerations which are not supported by 
any record references. Thus, Appellant's intensive emphasis upon 
Congressional consideration of these matters, as well as upon the personal 
backgrounds of the Intervenors, constitutes a transparent effort to suggest 
that the instant decisions are nothing more than an arbitrary yielding to 
unreasonable pressures. Nothing could be further from the truth. The 
impression given by Appellant's Statement of the Case is possible only be- 
cause Appellant has failed utterly to set forth the most cogent and consis- 
tent statements by the Commission concerning the various matters which 
have led to the instant decisions. The following Counterstatement of the 
Case sets forth the actual background of the present case, as well as the 
reasons given by the Commission for the present determinations. Only 
with this background will the Court be in a position to make a valid judg- 
ment concerning the legality of the Commission's actions in the instant 
proceeding. 

On April 14, 1952, following extensive rule making proceedings, 
the Federal Communications Commission released its Sixth Report and 
Order z setting the basic pattern of television channel allocations in the 
United States. Prior to that report, all commercial television stations 
operated in the very high frequency (VHF) band. By the Sixth Report, how- 
ever, the Commission determined, among other things, that a truly com- 
petitive, nation-wide television system could not be constructed utilizing 
only the VHF band. | While the Commission determined to continue to use 
the VHF band, it decided also to employ, for the first time, the ultra high 
frequency (UHF) band. Rules were adopted whereby specific television 
channels were allocated to various towns and cities; some of the assign- 
ments were made in the UHF band, while others were in the VHF band. 


1 1 RR, 91:599 
2 See Sec. 3.606 of the Commission's Rules & Regulations, 47 CFR 3.606, 
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In general, the allocation plan established by the Sixth Report and 
Order was based upon "intermixture", i.e., both UHF and VHF channels, 


in many instances, were assigned to the same market. In 


reaching the de- 


termination to intermix, the Commission recognized that there were some 
disparities between the UHF and VHF, but it believed that these were not of 
a magnitude sufficient to warrant rejection of the intermixture concept 


(Sixth Report, Sec. 189). 
in some respects, technically a superior service, for UHF 
freer than VHF from interference and "ghosts", and receiv 


Thus, the Commission recogniz 


ed that UHF was, 
reception is 
ers designed 


solely for UHF reception could be made simpler and less costly than those 


for VHF (R. 8). On the other hand, it was recognized that 
had different propagation characteristics which permitted s 
achieve wider coverage than UHF stations of equal antenna 
power. However, the Commission sought to reduce, if not 


VHF channels 


tations to 


height and 


entirely elimin- 


ate, this disparity by permitting UHF stations to utilize greater powers 


than VHF stations. (Sixth Report, Sections 149-150). 
In summary, the Commission was fully conscious 


of the potential 


problems of competition between UHF and VHF stations. It made, however, 
a typically administrative judgment -- a carefully peceoned prediction 

based upon the facts of record and its expertise -- that "the UHF band will 
be fully utilized and that UHF stations will eventually compete on a favorable 


basis with stations in the VHF" (Sixth Report, Sec. 197). 


Finally , the Sixth Report recognized that the Table of Assignments 
was not to be a static thing, but would be subject to changes brought about 
by changing conditions and new experience (Sixth Report, Sections 201-14). 
In actual fact, the Commission has, by rule making proceedings, made a 
great many changes in its original Table of Assignments (see partial listing 


of changes, 3 RR 53:609-53:620b). 


The Table of Assignments embodied in the Commission's Rules 


allocated VHF Channel 8 and UHF Channels 19, 37, and 43 


to Peoria, with 


Channel 37 being reserved for non-commercial, educational use. 
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Intervenors, Hilltop Broadcasting Corporation and West Central Broad- 
casting Company ; are the operators of UHF Stations WTVH (Channel 19) 
and WEEK-TV (Channel 43), respectively. Station WEEK-TV has operated 
in Peoria since January 1953, while Station WI'VH has been in operation 
in that city since August 1953 (R. 711). On June 10, 1953, a hearing was 
commenced by the Commission on the applications of Appellant and of 
WMBD, Inc., for a construction permit for a television station to operate 
in Peoria on VHF Channel 8 (R. 1010). 

During the years following the issuance of the Sixth Report and 
Order and the commencement of television service in Peoria by Hilltop and 
West Central, it became apparent that the Commission's hope that UHF and 
VHF stations could compete with each other in intermixed markets would 
not be achieved. Actually, abundant evidence began to develop in all parts 
of the country that there were competitive disparities between UHF and VHF 
stations of a magnitude considerably greater than had been originally 
anticipated by the Commission. In non-intermixed markets the UHF stations 
were able to provide satisfactory service and to operate successfully. In 
intermixed markets, however, because of problems of receiver incom- 
patibility and discrepancies in coverage, UHF stations found it increasingly 
difficult to compete with VHF stations (R. 3). Asa result a great many 


UHF stations were forced off the air, service of others was curtailed, and, 


in general, it appeared that the achievement of a nationwide competitive 
television system making use of all available channels, as contemplated 
by the Sixth Report, was being frustrated (R. 706). 

In contrast to the experience of UHF stations in intermixed 
markets, Stations WEEK-TV and WTVH were able, after an initial period 
of difficulty, to establish a degree of success in the all-UHF Peoria market. 
100% of the viewers in the Peoria area were persuaded to undergo the ex- 
pense of converting their television receivers to receive UHF, and 85% 
conversion was achieved in outlying areas served by the two stations (R. 712). 
3 Hereinafter sometimes referred to as"Hilltop” and “West Central” respectively. Appellant, because its 


name consists of call letters, will be referred to as “Appellant” and the Federal Communications Commission 
will be referred to as “Commission”. 
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Networks and local and national advertisers were persuaded to use the UHF 
facilities in Peoria. The viewing public was, and is content /-- indeed, 
happy -- with the technical quality of the picture received (R. 709). On the 
- other hand, the mounting evidence of completely different results in inter- 
mixed markets indicated that the establishment of a VHF station in Peoria 
would undo all that had been accomplished in making UHF successful there 
(R. 709). 
Realizing the disasterous effect which, the advent of a local VHF 
service in Peoria would have upon their ability to continue ta serve the 
public, Hilltop and West Central, as early as September 1954, petitioned 
the Commission to amend its Table of Assignments so as to avoid the inter- 
mixture of UHF and VHF stations in Peoria (R. 708). The Commission 
was not prepared to take such action at the time, and denied the relief re- 
quested. Later, however, when it became clearer that its basic objective 
of establishing a truly competitive nationwide system of television alloca- 
tions was not being achieved, the Commission, in late 1954 and early 1955, 
instituted another series of rule making proceedings (Dockets 11238, 11333 
to 11336) designed to determine whether its objective could be better 
achieved through changes in the intermixed channel allocations which had 
been made in a number of markets, including Peoria (R. 779). Intervenors 
participated in these proceedings, and urged the deintermixture of the 


Peoria market. However, in its Report and Order of November 10, 1955, 


terminating these proceedings, the Commission concluded that a much 
broader inquiry, on a nationwide basis, was required before jit could under- 
take to deintermix specific markets. Accordingly, it refused to deintermix 
Peoria or any of the other markets involved? and instead instituted a new 
rule making proceeding (Docket 11532) looking to a broad gauge, nationwide 
solution of the television allocation problems which had prevented the 
anticipated development of a truly competitive nationwide television 
system (R. 779). 
On June 26, 1956, the Commission released its final Report and 
Order in Docket 11532 (R. 1-31). The report makes it clear |that the 


4 13°R.R, 1511 (1955) 
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Commission was concerned not with the economic problems of individual 
stations, but with its broad policy-making responsibility to preserve the 
UHF as part of its statutory obligation to "encourage the larger and more 
effective use of radio in the public interest"; and that it studied and con- 


sidered a number of proposals and widely differing remedies for the dif- 


ficulties which had hindered the further expansion of the nation's television 
service and fuller achievement of the objectives of the Sixth Report and 
Order. The Commission recognized that the underlying cause of the 
failure to achieve these objectives stemmed from the difficulties which 
have been experienced in the full utilization of the 70 UHF channels. This 
difficulty in turn was expressly found to result from the inability of the 
UHF stations to compete effectively with the VHF stations. From its 
studies, the Commission concluded that, under certain circumstances, the 
basic objective of a truly competitive nationwide television system could 
be achieved by a shift of all of the television in the United States, or ina 
substantial portion of the country, to the UHF band. In fact, the Report 
and Order is devoted, in large measure, to weighing the advantages and 
difficulties which would be involved in making such a shift. Recognizing 
that until certain technical problems were solved, it would be premature 
to make this shift of all television to the UHF at this time, the Commission 
instituted further proceedings which have such a shift as their long-range 
objective (R. 779-780). 

The Commission having tentatively decided that all television 
broadcasting would ultimately be in the UHF band, the need for immediate 
vitalization of the UHF so that it could expand and develop in the manner 
originally contemplated by the Commission, obviously became much less 
urgent. It was, of course, necessary to maintain, as far as possible, and 
indeed to expand somewhat, existing UHF operations in order that the basis 
for the technical information requisite to the ultimate shift of all television 
to the UHF be available. However, the Commission determined that during 
this interim period the principal immediate problem to which the Commis- 
sion should address itself was the improvement of the opportunities for 


5 47 U.S.C. 30%g) 
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effective competition among a greater number of stations. In other words, 
until all television could be shifted to the UHF, the Commission adopted a 
policy of making available to the American people as many television 
stations as possible. The Commission concluded that in order to create 
more actual operating television stations in many markets, the basic 
choice lay between eliminating a VHF assignment or assignments in order 
to create the possibility of a greater number of UHF stations operating, or, 
on the other hand, to assign additional local VHF channels. To determine 
the particular communites in which, as interim relief, a VHF channel 
should be deleted, and one or more UHF channels added, the Commission 
set forth a series of general criteria as a guide (R. 12): 


Whether significant numbers of people would lack service 
as a result of the elimination of the VHF channel. 


Whether one or more UHF stations are operating in the 
area. 


Whether a reasonably high proportion of the sets in use can 


receive UHF signals. 
Whether the terrain is reasonably favorable to UHF coverage. 


Whether , taking into account all the local circumstances, 
the elimination of a VHF channel would be consistent with 
the objective of improving the opportunities for effective 
competition among a greater number of stations. © 


Having reached tentative conclusions regarding the nature of|the solutions 
deemed desirable for 13 specific areas, including Peoria, the Commission 
announced in its Report that, in conformity with the objectives outlined 
therein, it was instituting rule making proceedings to change) the inter- 
mixed channel allocations. See The Jacksonville Journal, Co. v. Federal 
Communications Commission, U.S. App., D.C. >» 246 F. 2d 699. 
On June 26, 1957, the same day that it released its Report and 
Order in Docket 11532, the Commission, pursuant to the proposals set 
forth therein, released a Notice of Proposed Rule Making in Docket 11749 
looking towards deintermixture of the Peoria market by removing Channel 
8 therefrom, assigning the channel to Davenport-Rock Island-Moline, 
and adding UHF Channel 25 to Peoria. (R. 32). Subsequently, the Com- 


6 Hereinafter referred to as the Tri-Cities area, 
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mission commenced further proceedings to add a fourth commercial UHF 
channel to Peoria, Channel 31 (R. 115). 

During the pendency of the several prior rule making proceedings, 
discussed above, resolution of the adjudicatory proceeding for Peoria's 
Channel 8 had been deferred. With the institution of the new rule making 
to deintermix Peoria (Docket 11749), the Commission was faced with the 
problem of again deferring, for an indefinite period, its decision in the 
Channel 8 case, or announcing its choice as between the rival applicants, 
but conditioning its grant upon the ultimate outcome of the Peoria rule making 
proceeding. The Commission chose to follow the latter course. On June 29, 
1956, it released a decision in which it announced its preference of the ap- 
plication of Appellant over that of WMBD, Inc. However, taking into account 
the possibility that the pending rule making proceeding would result in the 
deletion of Channel 8, the Commission made the grant to Appellant subject 
to a condition that no|construction be commenced until the conclusion of the 


proceedings in Docket 11749, and further subject to the understanding that 

the Commission could, without further proceedings, substitute for Channel 
8 such other channel as might be assigned to Peoria as a result of the pro- 
ceedings in the rule making docket (R. 113). Subsequently, Appellant filed 
a petition for reconsideration of the Commission's action in granting its 


application conditionally, and for reconsideration of the action instituting 
rule making in Docket 11749. 

In the rule making proceeding in Docket 11749, all interested per- 
sons were afforded an opportunity to fully participate (R. 32-33). Appellant 
participated fully, as did WMBD, Intervenors, and many other parties, 
each filing both comments and reply comments covering every conceivable 
aspect of the case (R. 483-615, 934-972). Ultimately, on March 1, 1957, 
the Commission released a Report and Order deleting Channel 8 from 
Peoria, removing that channel to the Tri-Cities area, and adding Channels 
25 and 31 to Peoria. Analyzing its action in terms of the general guides 
set forth in its Report in Docket 11532, the Commission noted that Peoria 
is predominantly 2 UHF area with several UHF stations on the air in the 
city and the surrounding territory; that Peoria is virtually 100% converted 
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for UHF and the percentage of UHF-equipped television sets approaches 
100% for the entire service area of the operating UHF stations; and that the 
terrain in the Peoria area is generally suited to UHF propagation. On the 
question of loss of service resulting from the deletion of the VHF channel, 
the Commission found that no viewers would lose existing service as a re- 
sult of the deletion of Channel 8, since no station is operating on the 
Channel. Moreover, the Commission considered the question of whether 
any areas that might receive service from a Channel 8 station in Peoria 


would receive any other service, i.e., whether deletion of Channel 8 would 


result in a "white area". On this point, the Commission observed that con- 
flicting estimates had been submitted by the parties, and that because com- 
putations of coverage have to be grounded on so many variables and assump- 
tions, it was difficult to determine accurately the area that might lose po- 
tential service. The maximum estimate of potential loss of service, that 
of Appellant , amounted to 28,237 persons, in the area of 376| square miles. 
- But Appellant's estimate failed to take into <ccount any UHF operation on 
Channel 25 to replace Channel 8, or the improvement of existing UHF 
facilities. Ultimately, on the basis of the entire record, the Commission 
concluded that no significant number of persons would lose potential service 
as a result of the deletion of Channel 8 (R. 998-1000). | 
Basic to the Commission's decision was the consideration that the 
deletion of the VHF channel in Peoria would permit more effective compe- 
tition among a greater number of stations, resulting in an increase in the 
amount of service available to the public, in both the Peoria and Tri-Cities 
areas. Thus, the Commission observed that: 
"Our experience in other markets has demonstrated that 
the establishment of a VHF station ina UHF market 
such as Peoria generally seriously affects, if not crip- 
ples, the ability of the UHF stations to render service. 
This possibility can be obviated by eliminating the VHF 
channel and equalizing the competitive situation. The 
assignment of a third and fourth UHF channel to Peoria 
will enhance the possibility of more effective competition 
among the networks in the market and of bringing the pro- 


grams of all three networks to the public. Deintermixture, 
we feel, would remove any artificial restraint on the es- 
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tablishment of a third or even fourth local station; and the 
number of stations would be determined solely by what the 
traffic can bear..." (R. 1001). 


Thus, the Commission stressed that while the retention of a VHF 
channel in Peoria would have inevitably limited that city to less than three 
services, the deletion of the VHF channel and the addition of two UHF 
channels created a definite potential of up to four services to the people of 


Peoria. The Commission was very explicit that its action was not taken 
for the purpose of benefiting the Intervenors herein, or any other private 
parties. It expressly pointed out that: 


We believe that the action we are now taking carries out 

the mandate of Section 307(b) of the Communications Act 

in providing a fair, efficient, and equitable distribution 

of television service to the several states and communities 

by increasing the likelihood of more television service and 

more local|TV outlets in both the Peoria and Rock Island 

areas. It should be emphasized that in deleting Channel 

8 from Peoria our primary purpose is not to ensure the 

profitable operation of particular UHF licensees. Rather, 

we wish to ensure more effective competition among a 

greater number of stations in order that the public in 

Peoria will be afforded more and better television 

service. (R. 1005-1006). 

The Commission found that only the removal of Channel 8 to the 
Tri-Cities area, which is predominantly VHF, could give that market a 
third television station (R. 1002, 1005). The Commission further observed 
that its action in deleting Channel 8 from Peoria comported with its de- 
cision in the Springfield deintermixture proceeding (Docket 11747). In that 
case the Commission concluded that the public interest would be served by 
deleting Channel 2 from Springfield, Dlinois. A station on Channel 2 in 
Springfield would have provided VHF service to parts of the service areas 
of the UHF stations in Peoria; and conversely a station on Channel 8 in 
Peoria would have provided VHF service to portions of the area which will 
be served by UHF stations in the Springfield-Decatur area, which the 
Commission decided should be all-UHF (R. 1006). 

On May 17, 1957, the Commission released a Memorandum 


Opinion and Order denying Appellant's petition for reconsideration. 
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Moreover, pursuant to the condition attached to the grant to Appellant 
the Commission ordered, inter alia, that Appellant operate|on Channel 25 
instead of the channel it had sought, that it submit, within thirty days, the 
necessary technical data pertinent to a Channel 25 operation, that no con- 
struction should take place until the submission of said data, and that the 
acceptance of the Channel 25 grant would constitute a surrender by the 
grantee of all asserted rights with respect to Channel 8 (R. 1165-1169). 
Appellant appeals here from the denial of its Petition for Re- 
consideration, from the Commission's failure to grant unconditionally 
its application for a construction permit for a television station, and from 
the Commission's action amending the Table of Assignments to delete 
Channel 8 from Peoria. 


SUMMARY OF ARGUMENT 


I 

The Commission's decision to reallocate VHF Channel 8 from 
Peoria to Tri-Cities was based on its conclusion that only by such a course 
could as many as four television stations come into operation in Peoria and 


as many as three in Tri-Cities. In addition, this action, pices with that 
deleting the VHF channel assigned to Springfield, Illinois, 
impetus for the operation of other UHF stations in smaller communites 


ill provide an 


in the Peoria and Springfield areas. This decision to increase the number 
of television services in the communities concerned clearly | effectuates 

the Commission's interim policy to increase, where practical, the number 
of television services available to the public. This decision also effec- 
tuates the mandate of Section 307(b) of the Communications|Act by in- 
suring that a community of the size and importance of Peoria will have 

a multiplicity of television stations. Only by arguing that VHF television 
must be considered as a service separate and distinct from UHF television 
can Appellant contend that the Commission's decision does not result ina 
fair, equitable and efficient distribution of broadcast frequencies. How- 
ever, Appellant's contention has expressly been rejected by |this Court. 
Logansport Broadcasting Corp. v. United States, 93 U.S. App. D.C. 342, 
210 F. 2d. 24 
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The Commission's decision is supported by the evidence of record. 
A mass of statistical and economic data was submitted to the Commission in 
its nation-wide television allocation proceeding, Docket No. 11532, which 
supported its conclusion therein that the inability of UHF stations to compete 
with VHF stations in the same market was frustrating the development of 
television on a national scale. The instant record contains abundant evidence 
with respect to the effect of the inauguration of VHF service in communities 
already served by two established UHF stations, which indicates that the re- 
sult would be the operation of one or more of the UHF stations on a marginal 
basis or that one or;more would be forced to cease operation. 

The record in the instant case also supports the Commission's con- 
clusion that no substantial number of people would lose their only television 
service as the result of the deletion of Channel 8 from Peoria. The 
Commission adopted Appellant's contentions of fact with respect to the 
service presently rendered by the UHF stations. However, the Com- 
mission concluded that the impetus given by this decision and the Spring- 


field deintermixture decision for the improvement of existing UHF 
services and the inauguration of new ones would result in substantial 
lessening of the already small theoretical white areas. Appellant 
would require the Commission to base its decision solely on the facts 


as they exist today.. The Commission, however, properly exercised its 
administrative function in predicting on the basis of its expert judgment 
and the facts of record, that the situation would be greatly improved in 
the future as the result of the action taken here. See Federal Com- 
munications Commission v. RCA Communications, Inc. , 346 U.S. 86. 
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I 


Appellant's contentions that the instant decision is rendered 
invalid because it is inconsistent with other decisions rendered by the 
Commission must be rejected. The instant decision is clearly in the 
public interest and effectuates the mandate of Section 307(b). The 
possible incorrectness of other decisions reached by the Commission 
cannot affect this dispositive fact. However, the Commission's state- 
ments in this field establish that it has indeed applied a consistent 
policy -- to increase, where practical, the number of services 
available. Appellant's charge of inconsistency stems principally from 
its misunderstanding of the Commission's purpose. The purpose 
is not, as Appellant contends, to revitalize UHF television on a 
national scale or to equalize competition between particular stations; 
it is merely to increase the number of available services, either 
VHF or UHF, until such time as all television may be transferred to 
the UHF band. Viewed in this light, its prior failure to deintermix 
the Peoria area is not inconsistent with the instant decision, In 
other communities which were not deintermixed, entirely different 


factual conditions prevail. 
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ARGUMENT 


Appellant attacks the decisions under review on several broad 
grounds. It argues that the reallocation of VHF Channel 8 from Peoria to 
the Tri-Cities area contravenes the mandate of Section 307(b) of the Com- 
munications Act that there be a fair and efficient allocation of broadcast 
frequencies, and that the record in the instant proceedings does not support 
the factual bases upon which the Commission's conclusions rested. In addi- 
tion, Appellant attacks the instant decisions on the grounds that the choice 
of Peoria as one of the communities for the implementation of the Com- 
mission's interim policy was arbitrary, and that the results reached by the 
Commission in Peoria are inconsistent both with prior determinations 
reached with respect to the Peoria allocations and with decisions simul- 
taneously reached with respect to other communities. 

It will be demonstrated, infra, that none of these contentions has 
any validity. The basic error of the aforementioned arguments, is appel- 
lant's total failure to recognize that both the purpose and necessary result 
of the decisions herein is to provide both for Peoria and the Tri-Cities 
area more television stations, to better serve the public - a result clearly 
in the public interest. Appellant, however, would have this Court treat 
the instant decisions either as an effort solely to equalize competitive 
opportunity among particular television stations in Peoria or as an effort 
to vitalize UHF television on a nationwide scale, and this fallacious pre- 
mise underlies all of the aforementioned contentions. 

Appellant also attacks the instant decisions on the grounds that 
the Commission lacks the power to consider economic factors in a pro- 
ceeding of this kind, and that Appellant has been deprived of certain pro- 
cedural rights guaranteed it by the Communications Act. Intervenors feel 
that these latter questions may most properly be answered by the Govern- 
ment. And, consequently, they will not be discussed herein. 

I. THE REALLOCATION OF CHANNEL 8 IS A REASONABLE 


EFFECTUATION OF THE MANDATE OF SECTION 307(b) 
THE COMMISSION'S INTERIM POLICY 
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A. The Reallocation of Channel 8 Constitutes a Fair, 


Equitable and Efficient Distribution of Television 


Channels as between Peoria and Tri-Cities 


The Commission's reallocation of VHF Channel 8 from Peoria to 
Tri-Cities was based on the following conclusions: 
1. That only by such action would it be possible to provide as 
many as 3 or 4 television stations to serve Peoria and the surrounding 
area; otherwise, Peoria might be limited to one television station (R. 1001, 
1005); and 
2. That only by assigning Channel 8 to Tri-Cities could as many 
as three television stations operate in that area (R. 1005). | 
Appellant contends that this determination violates Section 307(b) 
of the Communications Act, which requires that the Commission make such 
distribution of broadcast licenses among the several states and communi- 
ties as to provide a fair, efficient, and equitable distribution of radio 
Service to each of the same (Br. 19-22). In essence, Appellant's argument 
is that the VHF provides what it labels "an admittedly superior" television 
service, and that the needs of Peoria and the State of Illinois for the alleg- 
edly superior service rendered by the VHF outweigh the needs of Tri- 
Cities and the State of Iowa, which already has been allocated a greater 
number of VHF channels than Illinois. Thus, Appellant urges that the 
Commission must make a fair distribution of VHF channels, |without 
reference to the existence or effect of UHF channels. In other words, it 
would require the Commission to treat VHF and UHF television as com- 
pletely separate broadcast services. 


This notion was properly rejected by the Commission in the Sixth 
Report and Order in 1952, which first assigned Channel 8 to Peoria, and 
the Commission has now adhered to the judgment that all television -- 
whether on VHF or UHF channels -- constitutes one broadcast service. In 
accordance with its stated policy, the Commission has here concluded that 
the requirements of Section 307(b) will be better achieved if Peoria has 


7 
See Pars. 195-200, Vol. 1, Part 3, R.R. 91:664-91:665. 
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three or four stations (although they all be in the UHF) rather than one 
(although that one be in the VHF). By virtue of the same action, it also 
becomes possible for the Tri-Cities area to be accorded a third service, 
rather than to be limited to two. Even if it be assumed that VHF is a 
technically superior service, it cannot be argued that this decision does 


not result in a more fair, equitable and efficient allocation of television 
frequencies. Appellant asserts that Peoria is a more important market 
than the Tri-Cities area, and that Illinois is a more important state than 
Iowa; that Peoria and Illinois do not have their fair share of VHF channels 
as compared with Tri-Cities and Iowa, and that the instant action makes 
the situation worse rather than better. But it is just because of the im- 
portance of Peoria that the Commission's decision to reallocate was a 
necessary one. 

The Commission has concluded that a market of the size and 
importance of Peoria may not validly be limited to one station, or, at best, 
one station plus another marginal station. A community of this size and 
importance, with its extensive needs and demands for local television 
service, must, if at all possible, be afforded a multiplicity of television 
stations. Nothing in Section 307(b) of the Communications Act, as it has 
been interpreted by the Courts and the Commission, requires that VHF 
channels be distributed on a fair basis without consideration of other tele- 
vision channels, when to do so would be to work gross inequity in the allo- 
cation of all television services. In 1952, when the Sixth Report and Order 
was adopted, the Commission expressly concluded that the use of both VHF 
and UHF television channels intermixed in the same market was necessary 
for a fair and efficient nationwide competitive system of television channel 
allocation. The Commission's decision in this case that fuller television 
service could be rendered by deintermixture of Peoria is precisely the 
same kind of decision which it made in 1952, when it decided to intermix 
Peoria and other communities. This Court, in Logansport Broadcasting 
Corp. v. United States, 93 U.S. App. D.C. 342, 210 F.2d 24, upheld the 
Commission's authority to make that kind of determination. In that case 
the appellant complained of the assignment of VHF Channel 10 to Terre Haute, 
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Indiana, rather than to the two smaller communities of Logansport, Indiana 
and Owensboro, Kentucky, which were allocated UHF channels. At that time 
the Commission was of the view that the VHF channels should be assigned, 
insofar as practicable, to larger cities, and therefore it assigned VHF 
Channel 10 to Terre Haute, although two stations could have been authori- 
zed on that channel if it had been assigned to the smaller communities. 
This judgment was held by this Court to comply with the mandate of Section 
307(b) and, by that token this Court has approved the treatment of UHF and 
VHF television as one service. 
It is impossible to conceive how it can validly be argued that an 
allocation which allows a multiplicity of services to a community can be 
less fair than one which limits that important community to only one ser- 
vice. In fact, Appellant nowhere argues that Peoria will be better served 
by one VHF station than by several UHF stations. Instead, jit contends only 
that the record does not support the Commission's finding that the inaugura- 
tion of television service on the VHF channel in Peoria will jadversely affect 
the existing UHF operations in the manner predicted by the Commission. 
Accordingly, if the factual findings of the Commission are valid, then the 
decision to deintermix Peoria fully complies with the requirements of Sec- 
tion 307(b). That the finding is supported by the record is demonstrated 


infra. 
B. The Record S rts The Commission's Conclusion 
That Effective Competition Among A Greater Number 
Of Stations Will Result From The Deletion of VHF 
Channel 8 At Peoria. 
Appellant argues that because of the fact that the existing Peoria 
UHF stations are well established and in a relatively secure financial posi- 
tion, and because the Peoria metropolitan area is fully converted to the 
reception of UHF television transmissions, the record requires the finding 
“that in all likelihood the UHF stations can compete with Appellant's [VHF] 
station" (Br. 30-31). It contends that the major problems which have hurt 
UHF development in other markets are not present in Peoria, and that 


consequently the Commission erred in finding and concluding that the advent 
of a VHF service would have severely adverse effects on UHF development. 


18 

In making these arguments, Appellant ignores ‘the mass of statis- 
tical and other data relating to this subject which was presented to the 
Commission in its nationwide allocation proceeding, Docket 11532, and the 
conclusion of the Commission in that proceeding that it is competition from 
VHF stations which has frustrated the adequate development of the UHF 
service (R. 2,3). For example, Appellant relies heavily on testimony 
given before Congressional committees by the then Chairman of the Com- 
mission indicating his then belief that two established UHF stations could - 
compete successfully against one VHF station in the same market (R. 31-2). 
From this, Appellant suggests (Br. 32, fn. 39) that the then Chairman's 
vote in favor of the deletion of Channel 8 from Peoria was inconsistent 
with his prior expressed opinion. The alleged inconsistency is completely 
understandable, and not an inconsistency at all. The Chairman's testi- 
mony was given in January and February of 1956 prior to the Commission's 
consideration of the evidence submitted in Docket No. 11532. The Com- 
mission's Report and Order in Docket No. 11532 demonstrates that as a 
result of the consideration of this evidence the Commission (and obviously 
the Chairman) reached a conclusion contrary to that earlier held by it. 

Actually, the record in the instant case contains substantial evi- 
dence with respect to the adverse effects likely to flow from the inaugura- 
tion of VHF service in Peoria. The Comments submitted by West Central 
and Hilltop established that the existing Peoria UHF stations encountered 
substantial difficulties when they commenced operation. After four years 
of operation the stations had largely overcome these difficulties and had 
commenced operation on a profitable basis. However, their future was, 


even at that time, far from assured, since even considering profits accrued 
in 1956, the accumulated deficit of Hilltop's station for example, was still 
approximately $180,000. It was pointed out that the national networks, 

local and national advertisers and program suppliers had been persuaded 

to employ the Peoria UHF stations because there was complete UHF conver- 
sion in the area and because there was no VHF station to which those program 


8 The Commission's Report and Order in Docket 11, 532 was issued in June 1956 (R. 19). 
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and revenue sources could turn. It was urged that the establishment of a 
VHF station, even under these circumstances, would result|in those sources 
turning to the VHF station and depriving the UHF stations of| a substantial 
portion of their programs and revenues (R. 709-10). Of course, this con- 
tention was speculative in the sense that no VHF station had jbeen established 
in Peoria, so that the concrete effects of such a step could not be demon- 
strated. However, Intervenors did point out that the situation in four cities 
in which VHF stations had been established to compete with successfully 
entrenched UHF stations fully supported Intervenors' contentions (R. 710-11). 
Affidavits were submitted by persons connected with the Corpus Christi and 
Madison UHF stations which indicated that the advent of a single VHF station 
had a substantial adverse effect on the operation of the UHF |stations (R. 726- 
30, 731-3). Thus, for example, within six months after a VHF station 
commenced operation in Madison, one of the UHF stations lost 70% of its 
national sales income and 60% of its network income. 
It must also be noted that the Commission received considerable 
evidence on this question in other deintermixture rule making proceedings 


which were conducted simultaneously with the present one. In Fresno, 


California, where the Commission decided to delete a VHF channel on 
which a station recently had commenced operation in competition with two 
UHF stations which had been in operation for four years, the Commission 
received specific evidence with respect to the effects of the commencement 
of VHF operation. The Commission summarized this evidence as follows 
(22 F.C.C. 365, 371): 


[The UHF stations] urge*** that the advent of a VHF station 
has seriously affected the ability of the UHF stations to pro- 
vide service in the area. They allege that their experience 
since Station KFRE-TV began operating on Channel '12 makes 

it apparent that UHF stations cannot compete on an equitable 
basis with a VHF station in the Fresno market. Time-buyer 
resistance to UHF, they state, has been an almost insurmount- 
‘able obstacle when the VHF station enters the picture: and they 
submit that if Fresno is not deintermixed by deleting Channel 


9 The four cities referred to were Fresno, Califomia, Corpus Christi, Texas, Evansville, Indiana, and 
Madison, Wisconsin, In all but Corpus Christi there were two existing UHF stations at the time the VHF 
station commenced operation. 
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12, some or even all of the UHF stations in the Valley may 
succumb. 


Appellant admits that the Fresno, Madison and Evansville situa- 
tions are most comparable to Peoria (Br. 32), but argues that the signifi- 
cant factor in those cities was that the UHF stations were still in operation 
at the time that comments were filed in the deintermixture proceedings. 

In essence, Appellant would have had the Commission conclude that UHF 
stations can compete with a VHF station in markets such as Peoria merely 
because some UHF stations in comparable markets had been able to sur- 
vive the first few months of VHF competition. And this despite the fact that 
the evidence with respect to the comparable communities clearly demon- 
strated that such survival could not continue for a prolonged period. 

Surely it was an appropriate exercise of the Commission's expert 
judgment to base a prediction on the specific evidence of record concern- 
ing the precise effects of the inauguration of VHF competition. Even more 
surely, Appellant cannot legitimately seek from this Court the imposition 
of an opposite judgment on a subject for which the record supplies convinc- 


ing support for the position adopted by the Commission. Appellant's charge 


that the Commission ignored relevant evidence of record and relied on 
speculative and undemonstrated evidence (Br. 32-3) is entirely without 
foundation. Instead, it is Appellant which has selected the evidence which 
it feels will support its position and has ignored the substantial evidence 
which requires a contrary conclusion. 

C. No Significant Number Of Persons Would Lose Their 

Only Television Service As The Result Of The Reallo- 
cation Of Channel 8. 

It has been demonstrated that the deletion of Channel 8 from Peoria 
and its reassignment to the Tri-Cities area is consistent with the Com- 
mission's policy to increase, wherever possible, the number of television 
stations serving an area. However, it is readily apparent, both from the 
Commission's Report. and Order in Docket 11532, and from its decisions 
in the various specific deintermixture proceedings, including the present 
one, that the policy to increase the number of television services does not 
override certain basic allocation considerations which the Commission has 
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traditionally relied upon, and which ensure effectuation of the provisions 
of Section 307(b). Obviously, if the creation of more stations were the 
Commission's sole objective, it would have immediately shifted all tele- 
vision into the UHF band. However, such a course would have resulted in 
serious dislocations in many areas, and would, indeed, have| resulted in 
the deprivation of all service to many television viewers for |a substantial 
period of time. Consequently, in defining its interim policy in the Report 
and Order in Docket 11532 the Commission set forth criteria for the dele- 
tion of VHF channel assignments, which were designed to ensure that the 
interim policy was not pursued in situations where these most basic dis- 
locations would occur (R. 12). Simply summarized, the Commission con- 
cluded that it would create the opportunity for effective competition among 
a greater number of stations by the deletion of VHF channel assignments 
where it is practical to do so -- practical in the sense that UHF stations 
would have a ready market and in the sense that the deletion of VHF ser- 
vice would not deprive significant numbers of people of their only possible 
television service?” 
In the instant case the Commission carefully analyzed a mass of 
highly complex, detailed engineering and other evidence directed to the 
question of whether the reallocation of VHF Channel 8 would be consistent 
with these specific criteria. The Commission's analysis is summarised in 
the Memorandum Opinion and Order here under review (R. 998-1000). 
Upon weighing the conflicting evidence in the record, it concluded that the 
reallocation of Channel 8 to Tri-Cities would not result in a significant 
number of people losing their only television service (R. 1000). 
Appellant attacks this conclusion as unsupported by the record 
(Br. 26-29). It argues that the deletion of Channel 8 would result in the 
creation of a "white area" (i.e. » an area in which no television service 
whatsoever is available) which would include less than 28, 000 people, 
although Appellant admits that neither it nor the Commission would possibly 
ascertain precisely how much less. It asserts that in any event the number 


ae a 
10 The specific criteria set forth by the Commission appear in the Counterstatement of the Case, Supra, p. 7. 
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of people involved is substantial and that, consequently, the Commission 
erred in deleting Channel 8 from Peoria. 

It should be noted, in this connection, that the Commission made 
every finding of basic fact upon which Appellant's argument is based. The 
Commission disagrees with Appellant only with respect to whether the 
"white area™ involved is or is not substantial, and as to whether probable 
future service should be considered. These, of course, are questions of 
judgment, the answers to which must ultimately depend on the entire con- 
text in which the questions are raised, and the relative importance of the 
various considerations which govern the Commission's actions in this field. 

It will be shown that the principal dispute between Appellant and ; 
the Commission is whether it was reasonable for the Commission to con- 
sider likely future service in evaluating the size and importance of the 
white area. The Commission's duty to consider future effects of its actions 
is clear. The Commission's function as an expert agency requires it to 
exercise its judgment on the basis of all of the facts available to it and, in- 
deed, to make predictions with respect to future occurrences. Appellant 
would have it base its determinations on the situation only as it exists to- 
day, and require a finding of immediate benefit in order to support its 
actions. The error of this approach was made manifest by the Supreme 
Court in Federal Communications Commission v. RCA Communications, Inc. 
346 U.S. 86, when it stated (at 96): 


[The Commission] is not required to grant authorizations 
only if there is a demonstration of facts indicating immediate 
benefit to the public. To restrict the Commission's action 

to cases in which tangible evidence appropriate for judicial 
determination is available would disregard a major reason 
for the creation of administrative agencies, better equipped 
as they are for weighing intangibles "by specialization, by 
insight gained through experience, and by more flexible pro- 
cedure." Far East Conf. v. United States, 342 U.S. 570, 575. 
In the nature of things, the possible benefits of competition do 
not lend themselves to detailed forecast, cf. Labor Board v. 
Seven-Up Co., 344 U.S. 344, 348, but the Commission must 
at least warrant, as it were, that competition would serve 
some beneficial purpose such as maintaining good service 
and improving it. 
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In the present case the Commission has made the required judgment and 
has warranted that a beneficial purpose will be served. Nothing alleged by 
Appellant casts significant doubt upon the wisdom of this jugment or on the 
factual basis for it. 
Appellant implies that the Commission failed to adopt the factual 
conclusions suggested by Appellant, even though the Commission accepted 
the computations on which those conclusions were based (Br|. 27). This 
contention is erroneous. This entire question involves a dispute between 
Appellant and the present Intervenors concerning the validity of certain 
measurements made by Intervenors of the intensity of the signal of the 


existing UHF stations. Intervenors claimed that these measurements es- 
tablished that the actual service rendered by the existing UHF stations in 
Peoria encompassed a greater area than that predicted by the Commission's 
theoretical curves (R. 714-18, 998-9). Appellant argued before the Com- 
mission that Intervenors had failed to make a necessary correction in inter- 


preting their measurements, and that if the proper correction had been 

made, the measurements would have established significantly less service 

for the existing UHF stations (R. 501-2, 580-607, 999). The Commission 

held that the analysis of Appellant in this respect was the proper one (R. 999). 

As a result, the Commission refused to accept Intervenors' contention that 

existing or potential future UHF stations would serve substantially further 

than predicted in the Commission's Rules. 
Intervenors had further argued that in ascertaining whether a white 

area would exist the existence of a UHF station operating on one of the new UHF 

channels proposed to be assigned to Peoria must be assumed. They con- 

tended that it would be reasonable to assume that the facilities to be utili- 

zed would be comparable to those proposed by Appellant for its VHF sta- 

tion, and the Commission agreed to the extent that it held that the white 

area would probably be diminished by future improvements in the service 

of existing stations and the inauguration of new services (R.| 1000). Appel- 

lant implies (Br. 28) that the Commission failed to utilize its analysis of 

the measured data in assessing the effect of the inauguration of such a new 

service. But nothing in Appellant's analysis derogates from the Commission's 
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conclusion that the maximum white area which could possibly be created 
would include somewhat less than 28,000 persons. 

Appellant showed that the measurements of the existing opera- 
tions of the Peoria UHF stations established that, at the powers and an- 
tenna heights utilized, the service provided is essentially the same as 
that predicted by use of the Commission's curves. Appellant also demon- 
strated that by utilization of the curves the white area created -- assuming 
the existing facilities in Peoria -- would involve some 28,000 persons. 
Thus, the absolute maximum population for the white area is: 28,000. This 
figure is in no way based on any prediction of service to be rendered by a 


new UHF station in Peoria or through improvement of the facilities of the 
existing stations. 

The Commission concluded that this white area would be diminished 
by the inauguration of new services or the improvement of existing ones, 
but it did not decide the precise extent to which the white area would be thus 


diminished. It merely concluded that the institution of a new service util- 
izing greater antenna height and greater power would lessen, to some 
extent, the white area. This cannot, of course, be disputed. Appellant 
claimed that the extent of this diminution would not be nearly as great as 
that predicted by Intervenors, and on this score the Commission agreed with 
it. However, since|greater heights and powers were to be used, it is 

clear, and Appellant's analysis demonstrates it, that the white area would 
be diminished to some extent. 

The validity of the Commission's analysis has been established by 
subsequent events. The Commission's records indicate that an authori- 
zation has been made for a new UHF station to operate in Peoria on Channel 
25 (See Brief of Intervenor WMBD, Inc.). The facilities to be used by that 
station include an antenna of 670 feet and maximum effective radiated power 
of 1000 kw. This power is greater than either of the UHF stations in Peoria 
is presently utilizing, and the antenna is also higher than the existing ones. 
The Commission has also issued a construction permit for the improvement 

of the station of Intervenor West Central, which provides for an increase in 
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both power and antenna height. 

The Commission also stated (R. 1000) that the deletion of the 
Peoria and Springfield VHF channels would provide impetus! for the im- 
provement of the existing Springfield UHF station, and for the construction 
of a new UHF station in Springfield. This has also occurred. The exist- 
ing Springfield UHF station has been authorized a vast increase in power 
and height, and a second UHF station has received a construction permit 
authorizing power and height vastly in excess of that which existed in 
Springfield at the time of the instant decision:* Both stations will bring, 
as shown by the engineering data attached to their applications, Grade B 
or better service to the entire white area predicted by Appellant south of 
Peoria (the larger of the two predicted white areas)(see R. 557). 

Similar effects may reasonably be anticipated in other communi- 
ties as soon as the UHF stations in this general area improve and expand 
their service and become economically secure. Thus, for example, one 
of the UHF allocations which has not been applied for at this time is in 
Streater, Llinois. Streater lies within the small theoretical white area 
located to the northeast of Peoria. A UHF station operating there, even 
with the lowest possible power and antenna height, would undoubtedly 
bring Grade B or better service to that entire white area (see R. 557). : 

It is thus clear that the full utilization of the UHF spectrum in the Peoria 
and Springfield areas contemplated by the Commission as the result of 

the instant action, and to stimulate which the instant action was taken, will 
not only virtually eliminate the theoretical white areas, but will bring a 
much greater multiplicity of services to the people residing in the general 
area as well as to those who reside in the areas which presently do not 


At the time of the instant decision the Springfield UHF station was operating with the very low power of 
17 kw, and antenna height of 430 feet. The latest modification of license for this station granted by the 
Commission (MPCT-4853} authorizes power of 406 kw and antenna height of 950 feet. | The authorization 
for the new Springfield UHF station provides for 537 kw power, and 690 feet antenna height. 


12 It must be noted that the UHF satellite station of Hilltop is located in LaSalle, Illinois, and will bring 
service to the area contiguous to the northeast white area, This satellite is to commence operation in the 
very near future, construction being now virtually completed. The existence of this station will enhance 
the conversion of receivers in the area so that they will be able to receive UHF transmissions, and will 

provide an impetus to the creation of a UHF station in Streater. 


26 
receive any service. 

The Commission's expressed inability to determine precisely the 
extent of any possible white area was thus not based on its failure to adopt 
Appellant's analysis of Intervenors' measurements. The basic reasons for 
this inability were not only that the determination of potential white areas 
must depend on many variables and assumptions with respect to future 
operations, but also that presently available propagation curves and known 
methods of measurement are incapable of providing precise determinations 
of television coverage at specific locations (R. 1000). 

The significance of the inability of presently known methods for 
ascertaining coverage to render precise results with respect to specific 
locations, was vividly demonstrated in the present case. The Grade B 
contour of a television station (the contour of lowest signal intensity re- 
cognized in the Commission's Rules) merely defines the area which re- 
ceives a "satisfactory" signal at 50% of the locations 90% of the time.” 
The Commission has recognized that, theoretically, television stations 
render a service beyond the Grade B contour, although at a fewer number 
of locations along a particular contour or for a smaller percentage of time. 
More important, the standards for Grade B coverage are based upon speci- 
fic assumptions made with respect to receiver selectivity and installation, 
and the nature of the antenna installation. All of these variables may change 
from location to location and receiver to receiver. 

In the present case substantial non-engineering evidence was sub- 
mitted to the Commission which showed that both Peoria UHF stations are 
now viewed regularly in areas far beyond that predicted either by use of the 
Commission's curves or by the calculations of Appellant (R. 796-9, 832, 
833). Thus, there were incorporated by reference (R. 798) two independent 
audience surveys submitted by Intervenors in the previous rule making 
proceeding looking toward the deintermixture of Peoria. These audience 
surveys were made in theoretical "white areas" beyond the calculated 
Grade B contours of the Peoria UHF stations. Both of these surveys 


a Se 
13 ‘This definition of the Grade B contour is applicable whether the contour is determined by use of the 
Commission's propagation curves or by actual measurement. 
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showed that there was a substantial amount of actual and satisfactory tele- 
vision service in these theoretical white areas, both from stations located 
in other communities and from the Peoria UHF stations themselves. There 
were also submitted mail maps (R. 832, 833) which demonstrated that the 
Peoria UHF stations consistently receive mail from viewers who reside in 
areas at substantial distances beyond the stations' theoretical Grade B 
contours. This non-engineering data clearly supports the Commission's 
conclusion that the engineering tools presently available are not adequate 
for making precise determinations with respect to potential |white areas. 
The evidence of record indicates that there is no area which would receive 
service from a VHF Channel 8 station operating in Peoria which does not 
now regularly view the transmissions of some television station. In view 
of all the evidence it would have been foolhardy for the Commission to 

have definitely concluded, as requested by Appellant, that some 28, 000 
persons would be entirely without service if Channel 8 were! deleted from 
Peoria. 


Il. THE COMMISSION'S PRIOR ALLOCATION pEceoNs 
IN THIS CASE AND ITS DECISIONS IN OTHE LO- 
CATION CASES CANNOT RENDER THE INSTANT DE- 


CISION INVALID. 


With the exceptions discussed above, the bulk of Appellant's 
attack on the decision to delete Channel 8 from Peoria (and reassign it to 
the Tri-Cities area) consists of an effort to establish the arbitrariness of 
this decision by arguing that it is inconsistent (a) with determinations 
reached in the past regarding the Peoria television assignments, and 
(b) with decisions reached simultaneously in other "deintermixture" rule 
making proceedings. Indeed, as its arguments are set forth in Appellant's 
brief, even the matters discussed in Point I, Supra, depend |in large part 
on the alleged inconsistency between this decision and others reached by 
the Commission. It would not be unfair to assert that if it be demon- 
strated that the Commission's actions in this field are consistent, vir- 
tually all of Appellant's arguments must fall. 

It will be demonstrated infra that the Commission's actions in 
this field have been remarkably consistent and that Appellant's charge of 
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inconsistency stems directly from its misunderstanding of the policies 
applied by the Commission and the ends sought to be achieved. However, 
it must first be noted that even if this were not so, this alleged inconsis- 
tency would not constitute a sufficient basis for reversal of the instant 
decision. 

It has been demonstrated above that in the present case the Com- 
mission's action constitutes a proper implementation of Section 307(b) of 
the Communications Act and that this decision is based upon proper factual 
determinations. The mere fact that in some other possibly similar situa- 


tions the Commission reached a contrary result cannot serve to render 


this decision improper. Intervenors cannot assert that the Commission is 
not fallible. It is possible, of course, that the Commission, in some other 
case, reached a contrary decision in a similar factual situation, and that 
such decision was a mistaken one. If that be so, that other decision may 

be reviewed and corrected. At least one of the two deintermixture cases 
alleged by Appellant to be inconsistent with the present one has been appeal- 
ed to this Court. And if the decision therein is erroneous, this will shortly 
be made known to the Commission. 

But each case must be decided on its own facts. If the decision 
here will clearly promote the public interest, in accordance with the re- 
quirements of the Communications Act, it would be foolish to hold that it 
is wrong merely because in other cases the Commission may have erron- 
eously applied its own policies or decided that the public interest could 
best be served in some other way. The situation here presented is pre- 
cisely defined by this Court's Opinion in Pinellas Broadcasting Co. v. 
Federal Communications Commission, 97 U.S. App. D.C. 236, 230 F.2d, 
204, cert. den. 350 U.S. 1007, in which a charge of arbitrary Commission 
action because of inconsistency with other decisions was rejected, because 
(230 F. 2d at 206): 


No statutory provision has been violated. The bases for the 
Commission's selection are clearly set out and are under- 
standable. They are reasoned and not capricious. They rest 
upon evidence put in the record. All parties had complete 
procedural opportunities. 
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One could hardly find a more apt description of the decision here under 
review. 
Indeed, the essential dilemma posed for a reviewing court by the 
type of argument made by Appellant is that if two cases, one/of which is 
before the Court and the other of which is not, are superficially incon- 
sistent, the court is not in a position to do anything about the| case not 
before it, which may very well be the erroneous one. This dilemma is 
sharply presented in the present situation, for at least one of the members 
of the Commission feels that the cases alleged by Appellant to be inconsis- 
tent with this one were incorrectly decided. Thus, in the Evansville de- 
intermixture case, 23 F.C.C. 49,52, Commissioner Bartley in concurr- 
ing in the denial of a petition for reconsideration stated: 


With respect to petitioner's contention that the Commission's 
action here is "inconsistent", I agree except that, in my view, 
the shoe is on the other foot -- i.e. as pointed out in my dis- 
sents in those cases, it is the Commission's action in Madison 
and Hartford which is inconsistent with the other 5 deinter- 
mixture cases -- not the other way around. 


Appellant contends that the arbitrariness of this decision is mani- 
fested in three ways -- (1) it is inconsistent with prior determinations of 
the Commission not to deintermix the Peoria area; (2) the choice of Peoria 
and the other areas for deintermixture rule making proceedings was arbi- 
trary; and (3) the result in this case is inconsistent with the Madison and 
Hartford deintermixture cases. These contentions will be treated seriatim. 


A. Consistency With Prior Peoria Determinations. 
Appellant points out (Br. 33-4) that in November 1954 and 
November 1955 the Commission rejected proposals to delete Channel 8 


from Peoria. Appellant also notes that certain Commissioners have in 
the past stated that the inauguration of a single VHF service would not 
have a serious adverse economic effect on the operation of two UHF 
stations in an area (Br. 31-2). Both the Commission actions|and the 
statements of Commissioners were made in an entirely different context 
and without the benefit of the evidence presented to the Commission in the 
deintermixture rule making proceedings which resulted from the Com- 
mission's determinations in Docket No. 11532. Hence, there is no reason 
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' why the instant decision could not and should not be different from earlier 
ones. No doctrine of stare decisis or law of the case applies to prevent 


administrative bodies from reaching new conclusions on the basis of changed 
factual circumstances or new and convincing evidence. 

The prior Commission decisions refusing to deintermix Peoria 
were issued in response to petitions which suggested that such deinter- 
mixture was necessary for the revitalization of UHF television service 
throughout the United States. When the Commission, after denying the 
individual deintermixture petitions, commenced its nation-wide television 
allocation proceeding, Docket No. 11532, similar proposals were advanced 
by the proponents of deintermixture as a method for alleviating the problems 
which were frustrating the fuller growth of television service. In its 
Report and Order in that proceeding the Commission, once again, rejected 
the use of deintermixture for this purpose, stating (R. 6): 


It does not appear, however, that deintermixture at this 
stage would be practicable in a sufficient number of com- 
munities representing a sufficiently large segment of the 
total population to provide significantly enhanced oppor- 
tunities for the fuller utilization of the UHF channels on 

a nation-wide basis. *** It seems doubtful*** that the 
elimination of VHF channel assignments would be prac- 
ticable at this stage in a sufficient number of communities 
to encourage significantly increased nation-wide use of the 
UHF band. Nor would this technique alone satisfy the need 
for increasing the number of outlets in many markets, both 
large and small, which are presently inadequately served, 
and which accordingly offer only limited opportunities for 
competition among stations, among networks, and among 
other program and revenue sources. 


The Commission decided in that Report that the best solution for 
the basic nation-wide allocation problem was the ultimate shift of all tele- 
vision to the UHF band (see Counterstatement of the Case, supra). The 
same Report indicates that the purpose to be served by the deletion of 
Channel 8 at Peoria is an entirely different one, viz., to increase the 
number of services available during the interim period while transfer of 
all television to the UHF is being studied. 

It is obvious, therefore, that the present decision to delete 
Channel 8 from Peoria was reached upon an entirely different basis and 
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from an entirely different view than the earlier determinations not to delete 
Channel 8 from Peoria. While it might not have been reasonable to deinter- 
mix Peoria in order to revitalize the UHF throughout the country, it is 
clearly reasonable to do so in order to provide for more competitive service 
in Peoria and in the Tri-Cities area. There is nothing inconsistent be- 
tween refusing to deintermix for one purpose, and deciding to deintermix 
for another. Nor can Appellant successfully argue (Br. 34) that the ad hoc 
choice of communities for deintermixture in 1956 was inconsistent with the 
refusal to adopt an ad hoc approach in 1955. The Commission's Report and 
Order in Docket 11532 makes it abundantly clear that in 1956 the Commission 
again refused to adopt an ad hoc approach in selecting communities for de- 


intermixture with a view toward revitalizing the nation-wide UHF television 
service (see language quoted above). But it did adopt an ad hoc approach 


in order to increase the number of available services in as many areas as 
possible (whether those services be VHF or UHF). 
Little need be said about the prior statements of individual Com- 
missioners which are apparently inconsistent with the action|for which they 
voted in the present case. The statements referred to by Appellant were 
made without the benefit of the extensive evidence submitted to the Com- 
mission in Docket 11532 and in the specific rule making proceedings which 
resulted therefrom. There is hardly any reason to "speculate" as to why 
former Chairman McConnaughey voted in favor of the deletion of Channel 8 
from Peoria in the light of his prior statement to Congress (see Br. 32); 
it is clear that consistent with the highest ideals of administrative agencies 
he was persuaded to abandon his earlier position by the clear, and con- 
vincing evidence submitted to him, showing that his prior position was in- 


B. The Choice Of Peoria For The Institution Of Rul: 
Making Proceedings 


Appellant contends that the entire proceeding here under review is 
invalidated by the fact that the choice of Peoria and other communities for 
potential deintermixture was made on a totally arbitrary and discriminatory 
basis (Br. 16). Appellant bases this charge on its own failure to under- 
stand why only Peoria, and certain other communities in which UHF stations 


correct. 
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were operating, were selected for rule making proceedings looking toward 
deletion of VHF assignments, when there were many other such communities 
with respect to which rule making proceedings were not commenced (see 
Br. 17). 

The reasons for the choice of Peoria are clear, and they are un- 
doubtedly valid. In Peoria (1) there was only one VHF channel assigned, 
and two UHF channels; (2) no station was in operation on the VHF channel; 
(3) the terrain in the area was eminently suitable for UHF operation: and 
(4) the UHF stations in operation had over a period of years established 
themselves so that almost all of the population in their service areas had 
converted for UHF reception, and the stations were rendering a vigorous 
and valuable service. Even if it could properly be assumed that the Com- 
mission selected only five of twenty comparable communites for the insti- 
tution of rule making proceedings, and that this selection was made, as 
Appellant contends, "at random", this would still not invalidate the in- 


stant decision. The Commission's Report and Order in Docket No. 11532 
plainly states (R. 14) that the proposals for rule making issued at the time 
of its adoption do not cover all amendments proposed in petitions already 
filed with the Commission, and that action on those petitions left undecided 
would also be taken as rapidly as possible. In addition, the Commission 
stated that it would consider petitions which might be filed seeking additional 
or alternative methods for amending the table of television assignments in 


’ accordance with the Commission's interim policy. 

It is thus clear that the Commission looked upon the institution of 
rule making proceedings in Peoria and twelve other communites as merely 
the first step in the implementation of its interim policy, and that other 
communities would certainly be considered for similar action. Thus, 
Appellant's quarrel with the procedure adopted by the Commission amounts 
to nothing more than the contention that all communities must be deinter- 
mixed at the same time, if any are to be deintermixed at all. This conten- 
tion was considered by this Court, and rejected, in The Jacksonville 
Journal Co. v. Federal Communications Commission, U.S. App.D. C. 246 

F. 2d 699. 
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In that case the operator of a UHF television station in Jacksonville, Florida, 
complained of the Commission's failure to institute rule making proceedings 
looking toward deletion of a VHF channel assigned to Jacksonville, and to 
stay the authorization of a television station to operate on that VHF channel. 
The appellant in that case had petitioned the Commission to institute such 
rule making proceedings and to withhold authorization of such a station 
pending their termination. The Appellant in that case argued that there was 
no reasonable factual or legal basis for distinguishing between the public 
policy considerations applicable to the intermixture problem in Jacksonville 
and those in Peoria, Springfield and certain other communities in which the 
remedies sought by the appellant had been adopted by the Commission. This 
Court sustained the Commission's action in the Jacksonville case, holding 
that the Commission had not been arbitrary or capricious in taking action 
in Peoria and certain other communities and failing to do so in Jacksonville 
until it could reach a tentative conclusion that deintermixture would indeed 
further its interim policy insofar as Jacksonville is concerned. The case 
constitutes a clear holding rejecting this contention of the present Appellant. 

Appellant, recognizing that the Commission expressly stated that it 
would consider other communities for possible deintermixture in accordance 
with its interim policy, charges the Commission with bad faith in having 
made this statement. It states (Br. 18) that not a single petition for such 
rule making has been granted to date and that many have been denied. Such 
a serious charge warrants more careful factual research. Appellant sets 
forth several instances in which petitions for this kind of relief have been 
denied. However, there are at least two cases in which, at the request of 
interested parties filed subsequent to the issuance of the Commission's 
Report and Order in Docket No. 11532, the Commission commenced rule 
making proceedings looking toward the deletion of a VHF channel on which 
a station had been operating for several years. These cases involve 
Columbus, Georgia (Docket 12054) and Erie, Pennsylvania (Docket 12076). 


In the Columbus and Erie cases a tentative conclusion was made on 
the basis of the pleadings filed with the Commission that the deletion of the 
VHF channel would result in effective competition among a greater number 
of stations without undue dislocation to the public or depriving a substantial 
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number of persons of their only television service. In each of the com- 
munities listed by Appellant in which petitions for rule making were denied, 
the Commission's decisions indicate that it could not reach such a tentative 
conclusion. Even Appellant's statement (Br. 18) that in each of these cases 
the deletion of VHF service would have made possible more effective com- 
petition by several UHF operators is not accurate. Thus, for example, in 
the Raleigh case (15 R.R. 1653), the Commission concluded that because of 
the strong concentration of VHF signals in the area, and the lack of UHF 
signals, the deletion of the Raleigh VHF assignment would not result in 
more UHF television stations coming into operation. Obviously any new 
UHF station would even then be faced with the usual obstacles encountered 
by UHF stations trying to compete in VHF areas. Similar conclusions 
were reached in each of the other cases mentioned** Here, again, Appel- 
lant's argument displays a complete misunderstanding of the objectives 
sought to be achieved by the Commission. Most simply stated, the Com- 
mission has proposed deintermixture where it could in a practical manner, 
result in more operating television stations; where it would not, because of 
practical or other considerations, deintermixture has not been proposed. 

Appellant's argument (Br. 22-26) that the Commission does not 
possess the legal authority to delete VHF channels because of the effect of 
such action in improving the opportunities for effective competition is also, 
in essence, an argument that the Commission may not reach conclusions of 
this kind with respect to some communities and not with respect to others. 
Appellant recognizes that it has long been established that the Commission 
may adopt rules or policies designed toencourage the larger and more ef- 
fective use of broadcasting facilities and that considerations of competition 
are pertinent to this subject. See National Broadcasting Company v. United 
States, 319 U.S. 190; United States v. Storer Broadcasting Company, 351 
U.S. 192. Appellant seeks to distinguish the type of rule making involved 


14 in the Jacksonville case, 15 R.R. 1732, the Commission concluded that the deletion of the VHF channel 
would not enhance the likelihood for alditional service. In the Spartanburg case, 15 R.R. 1650, the Charlotte 
case, 15 R.R. 1659, and the Fort Smith case, 15 R.R. 1678, the feet concluded. that the deletion of 
the VHF channel would not provide any appreciable opportunities for UHF growth or for competition among a 
greater number of stations in the area. 
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in the present case, which affects assignments in a specific community, 
from the more general rules considered in the cited cases.| This effort 
must be unsuccessful. This Court has specifically held, both in Logansport 
Broadcasting Corp. v. United States, 93 U.S. App. D.C. 342, 210 F. 2d 24, 
and Coastal Bend Television Co. v. Federal Communications Commission, 
98 U.S. App. D.C. 251, 234 F. 2d 686, that such considerations are per- 
tinent to the very type of rule making here involved. Indeed, in the 
Coastal Bend case this Court specifically stated that Section 303 of the 
Communications Act commits to the discretion of the Commission the 
question whether the disastrous effects of VHF competition on UHF stations 
is outweighed by the need for VHF, as distinguished from UHF, service. 
The holding in the present case is one of the alternatives which this Court 
has specifically held to be within the Commission's discretion and is based 
upon precisely those considerations which were called to this Court's 
attention in Coastal Bend. 

Appellant suggests that the Commission itself, in a case involving 


an adjudicatory licensing proceeding, Southeastern Enterprises, 22 F.C.C. 


605, has disclaimed any power to consider the effects of legal competition 
in the field of broadcasting, and that this statement is inconsistent with the 
action taken here (Br. 24). It should first be noted that the \Commission in 
the very case cited, distinguished allocation proceedings of the type here 
involved from adjudication, and, in succeeding allocation cases, has ex- 
plained why the rationale of the Southeastern Enterprises case is not ap- 
plicable. 
If, however, the two cases are in any way inconsistent, it is clearly 
the Southeastern Enterprises case which is incorrect. As has been noted, 
this Court has expressly upheld the Commission's power to make precisely 
the type of judgment which it has made in the instant case. This must be 
determinative of the instant proceeding. It is also significant that this 


= See, €.g., the Commission's Memorandum Opinion and Order denying reconsideration in the Evansville 
deintermixture case, 23 F.C.C. 49, 51-2, in which the Commission stated that the objective of deintermixture 
+> to enhance the opportunities for more extensive and more effective competition among a greater number of 
stations -- is not inconsistent with the opinion in Southeastem Enterprises that the Commission lacks the power 
to restrict competition by limiting the number of broadcast facilities in an area. | 


36 
Court, on June 5, 1957, issued an Order in an appeal from the Southeastern 
Enterprises decision’® in which it stated that on the merits of that case the 
"probabilities of success appear to lie heavily with appellant," thereby indi- 
cating this Court's (at least) tentative view is that the rationale of South- 
eastern Enterprises is incorrect. 

Appellant's basic contention regarding the Commission's power in 
this area lies in its argument that the instant decision will not, in fact, en- 
hance the utilization of the broadcasting spectrum or make for the larger and 
more effective use of radio (Br. 24-25). This contention, however, is based 
upon the misconception discussed above, that the purpose sought to be 
achieved by the Commission by deintermixing Peoria is the revitalization 
of UHF broadcasting on a nation-wide scale. Since this, as has been shown, 
is not the Commission's principal objective, the argument falls of its own 
weight. The Commission has here provided for a larger and more effective 
use of radio in both the Peoria and Tri-Cities areas. To do so is clearly 
within the Commision's power under Section 303 of the Communications Act. 


C. Consistency with Contemporaneous Decisions 

Throughout the course of its Brief, Appellant relies heavily upon 
what it terms the inconsistency of the result reached in the present case and 
those reached in the deintermixture proceedings for Madison, Wisconsin and 
Hartford, Connecticut (see, e.g., Br. 29, 34-37). In both the Madison case 
(22 F.C.C. 356, reconsideration denied, 23 F.C.C. 53) and in the Hartford 
case (22 F.C.C. 332, reconsideration denied 23 F.C.C. 57), the Com- 
mission, after its Final Report and Order in Docket 11532, issued notices 
of proposed rule making looking toward the deletion of the assigned VHF 
channel and its reassignment to another community. After conducting ex- 
' tensive rule making proceedings, comparable to that held here, the Com- 
mission concluded that the public interest and its interim policy would best 
be served by retaining the assigned VHF channels in Madison and Hartford. 
In both the Madison and Hartford cases the Commission applied exactly the 
same criteria and overall policies as those applied in the instant case. In 


16 Sub nom. Fitch & Kile, Inc. v. Federal Communications Commission, Case No. 13, 868. 
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terms of those criteria the results in all three cases are completely con- 
sistent. This is not to say that the Commission may not have erred in either 
the Madison or Hartford case in its interpretation of the factual material 
presented to it. Intervenors cannot evaluate the voluminous evidentiary 
material considered by the Commission in Madison and Hartford. But if 
such an error occurred, it would have no bearing on whether those cases 
are inconsistent with the present one. The dispositive factor is that in all 
three cases the Commission applied identical standards and policies to the 
facts as it saw them, as it has in all of the deintermixture cases. Since it 
has been demonstrated above that the factual basis for the instant decision 
supports the Commission's conclusions, the instant decision is obviously a 
correct one. 
Basic to Appellant's entire charge of inconsistency] is its misunder- 
standing of the purpose of the Commission's interim policy.) This mis- 
understanding is most dramatically illustrated by Appellant's statement 
(Br. 29) that the results in the Madison and Hartford cases demonstrate 
that the Commission has not found, as a matter of law, that|UHF stations 
cannot compete effectively with VHF stations in the same market. If such 
a finding had been made, Appellant contends, the Commission would not 
have conceded that each case would have to turn on its particular facts, or 
that all the local circumstances in each case would be pertinent. Appellant 
fails to recognize that even though UHF stations cannot compete effectively 
against a VHF station, other circumstances with respect to a particular 
market may dictate the necessity of retaining a VHF channel there. Thus, 
for example, because of other circumstances, the deletion of a VHF 
channel might not result in a greater number of services to @ particular 


area. This was true in the Madison case.?" There the Commission ex- 


17 tn that opinion also, the Commission most clearly stated the objective of its interim policy (23 F.C.C, 
53, at 54): 
What we are trying to accomplish is the effectuation of television allocations 
the specific communities and areas concemed that would be most likely to provide 
multiple television service to the public. And it is this consideration - service to 
the public - that is uppermost, no matter whether this can be achieved by adding 
VHF channels, deleting VHF channels, or tetaining the status quo, 
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pressly found (23 F.C.C. 53, at 54-5): 


* * *we have concluded that there is likelihood of 
more competing television services in the Madison- 
Rockford area if [VHF] channel 3 remains in 
Madison. 


In the Madison case the Commission concluded that the shift of Channel 3 to 
Rockford, as proposed, would, because of the necessary location of a Rock- 


ford transmitter on that channel, create an even worse competitive situation 
in Madison, and the UHF stations operating there would have even less 
chance of sound economic operation than they would if the channel were re- 
tained in Madison itself.” Such a situation does not, of course, prevail in 
Peoria. For in the instant case the Commission expressly concluded that 
the operation of a VHF station on Channel 8 in the Tri-Cities area, being 
sufficiently far removed from Peoria, would not have an adverse effect on 
the operation of the Peoria UHF stations. 22 F.C.C. 342, 348-9. 

Other pertinent aspects of the "local circumstances" are whether 
the deletion of a VHF channel would result in significant numbers of people 
having no service and whether the terrain is reasonably suitable for UHF 
operation. The latter question, although related to the former, is not 
identical. It is generally recognized that in areas of rough terrain, UHF 
propagation is not as satisfactory as VHF propagation, even for persons 
residing close to the station and well within the UHF station's Grade A or 
Grade B contours. The result in the Hartford case demonstrates the 
Commission's concern with such problems. 

18 

che resvoval of the VE channel voulTant: asin Peclac hate incmaned the acetal teomeret est 
services. For in that case no additional UHF channels could be assigned to any of the communities involved. 
See 22F.C,C, 332, 335, Fn. 7. 
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The Grade B contour of a Tri-Cities station would just reach Peoria, just as the Grade B contour of an 
existing Tri-Cities station does now. (R. 557, 748). The record shows that Peoria viewers do not view the 
Tri-Cities station (R, 721 ). On the other hand, the Grade A contour of a Rockford Channel 3 station 
would almost reach Madison and its Grade B contour would overlap practically all of the Grade B contours 
of the Madison UHF stations . 23F.C.C, 49, 55, 
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It must be borne in mind that in the Hartford case, unlike Peoria, 
VHF Channel 3 could not be reassigned from Hartford to any other com- 
munity of substantial size to provide additional service there (22 F.C.C. 
332, 338-340; 23 F.C.C. 57, 59). In this context, the comparison between 
the service which could be rendered by a VHF station in Hartford and that 
rendered by the UHF station there was considered by the Commission to 
become even more significant. The principal reason given by the Com- 
mission for its refusal to delete Channel 3 from Hartford was the nature 
of the terrain in that area (22 F.C.C. 332, 336-7; 23 F.C.C. 57, 58-59). 
Unlike the terrain around Peoria, which the Commission found to be suitable 
for UHF operation (22 F.C.C. 346), the terrain in the Hartford area was 
found by the Commission to be extremely rugged and likely to result in 
severe shadow areas well within the Grade A and Grade B contours of any 
Hartford UHF station. In these shadow areas relatively poor service to 
the public would result. Consequently the Commission determined that 
satisfactory service to the general Hartford area could best be rendered 
by a VHF station, and it decided to retain Channel 3 in Hartford. 

Appellant suggests (Br. 35) that the Commission treated the "white 
area" problem differently in Hartford and Peoria. If there was a difference 
in treatment, it was fully justified by the difference in the facts, as found by 
the Commission. In the Peoria case, as noted above, the potential theoreti- 
cal white area lay outside the Grade B contours of the UHF stations, and the 
Commission held that this area would be substantially diminished by improve- 
ment of the facilities of existing UHF stations and the advent of new UHF 
stations. In the Hartford case, the Commission found no such white area 
beyond the Grade B contour of the UHF station2° The white area discussed 
in Hartford consisted of pockets of shadow area within the UHF Station's 
contours, which resulted from the ruggedness of the terrain} The Com- 
mission held that an only VHF station could render satisfactory service 


to these areas. The grey area (area which would receive only one 


20 

See 22 F.C.C. 336-7. Use of the Commission's propagation curves showed that no such white area 
would exist, Measured data purporting to establish the existence of such a white areal was rejected by the 
Commission. 
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television service) referred to in the Hartford case (see Br. 36) also lay 
within the Grade A and B contours of the UHF station, and was an area 
which could only receive a second service from a VHF station. Thus, 
unlike the Peoria case, the Commission found that only a VHF station 
could bring service to the Hartford white and grey areas. In those 
circumstances, particularly since the Hartford VHF channel could not be 
usefully reassigned, the Commission decided to retain that channel in 
Hartford.” 


The Peoria case presents an entirely different situation. The 
terrain in which the white area lies is suitable for UHF transmission, and 
that white area can be filled in by the inauguration of new UHF services and 
the improvement of existing UHF services.” The same applies, of course, 


with respect to the grey area alleged to exist by Appellant. That is why 
the Commission in the Peoria case could reasonably conclude that the 
white area would receive service as the result of its deletion of Channel 
8 from Peoria. In the Hartford case, because of the nature of the 
terrain, the Commission felt that it could not reasonably conclude that 
the white and grey areas would receive service from any new UHF 
Stations or the improvement of the service of any existing UHF station. 
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In the Madison case, although the white area lay beyond the Grade B contours of the UHF stations, the 
Commission's rationale was similar to that utilized in the Hartford case, This was because the region in 
which the white area existed was one of rugged terrain, for which a UHF station could not render the most 
satisfactory service. See 22 F.C.C. 356, 360, 362. 


22 
Indeed, in the Hartford case the Commission expressly distinguished the nature of the terrain in Peoria 
from that in Hartford. 22F.C.C, 332, 336, 
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CONCLUSION 


For the foregoing reasons the Decisions and Orders of the 
Federal Communications Commission here under review should be 


affirmed. 
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COUNTERSTATEMENT OF THE CASE 


On June 26, 1956 the Federal Communications Commission 
instituted rule-making proceedings to deintermix Peoria, Llinois 
(FCC Docket 11749) -- by shifting VHF Channel 8 from Peoria to 
Rock Island, linois, with a view to providing three or more equally 
competitive UHF facilities in Peoria and three VHF facilities in the 
Rock Island area (R. 1-31). American Broadcasting-Paramount 
Theatres, Inc., as a nationwide television network (ABC), filed 
comments in support of the rule-making proposal, contending that 
Channel 8 should be shifted from Peoria to the Rock Island-Davenport- 
Moline area, thereby providing at least three equally competitive tele- 
vision facilities in each of two important markets (22 FCC Reports 342, 
344). KRNT-TV Company, licensee of Station KRNT-TV, Channel 8, 
Des Moines, Iowa, opposed the reallocation of Channel 8 to Rock 
Island, as did WIRL Television Co., conditional grantee of Channel 8 
in Peoria (22 FCC Reports 342-344). 


In a Report and Order adopted February 26, released March 1, 
1957, the Commission concluded that the public interest would be 
served by shifting Channel 8 from Peoria to Rock Island-Davenport- 
Moline (22 FCC Reports 342). 


On March 26, 1957, WIRL Television Co. asked this Court, 
pursuant to Sections 402(a) and 402(b) of the Communications Act of 
1934, as amended (47 U.S.C. Sections 402(a) and (b) and Sections 2, 
3, and 4 of the Judicial Review Act of 1950 (5 U.S.C. 1032, 1033, 
1034) to review and set aside the Commission's Report and Order of 
March 1, 1957. On March 27, 1957, WIRL requested a stay of the 
Commission's March 1 Order pending a decision by this Court on the 
merits. 
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On April 1, 1957 pursuant to Section 405 of the Communications 
Act of 1934, as amended in 1952 (47 U.S.C. Sec. 405), KRNT-TV 
Company, a party to the rule-making proceeding, filed a petition with 
the Commission for rehearing, asking the Commission to set aside the 
March 1 Order shifting Channel 8 from Peoria to Rock Island-Daven- 
port-Moline. 


ABC, as a party to the rule-making proceeding before the 
Commission and as an intervenor in Case Nos. 13, 768 and 13, 769, 


opposed WIRL's stay request "ton jurisdictional grounds, "| contending 
that the appeal had been rendered premature by KRNT-TV's timely 
petition requesting the Commission to reconsider its March 1 Report 


and Order. 


In denying WIRL's stay request on April 12, 1957, the Court 
(Chief Judge Edgerton and Circuit Judges Prettyman and Burger) 
expressly stated that: 


Consideration of the jurisdictional question 
raised by [ABC] will be postponed until the 
hearing of these cases on the merits. 


By Memorandum Opinion and Order adopted June 20, 1957, the 
Commission denied KRNT-TV's petition for reconsiderati m, thereby 
reaffirming its March 1 Report and Order, with certain Nee ex- 
planatory comments (23 FCC Reports 61). WIRL has filed no new peti- 


tion for review or appeal from the aforesaid Memorandum Opinion and 
Order of June 20, 1957. 


1 
WIRL's subsequent appeal in Case No, 13,912 relates to a different action of the|Commission—its 

action of June 29, 1956 granting channel 8 to WIRL subject to the result reached in the rule-making 

proceeding. 


4 
SUMMARY OF ARGUMENT 


1. KRNT-TV's timely petition for reconsideration rendered 
premature the appeals taken by WIRL in Case Nos. 13, 768 and 13, 769. 
47U.S.C. Sec. 402(c); 47 U.S.C. Sec. 405; Southland Industries v. 
Federal Communications Commission, 69 App. D.C. 82, 99 F.2d 117 
(U.S. App. D.C. 1938); but see Wrather-Alvarez Broadcasting, Inc. v. 
Federal Communications Commission (Case Nos. 13,617 and 13, 674), 
decided September 26, 1957, 15 RR 2108. 


2. If this Court reaches the merits, the actions complained of 
should be affirmed for reasons set forth in appellee's brief. 


ARGUMENT 


Subsequent to April 12, 1957, another panel of this Court 
(Circuit Judges Bazelon, Washington, and Bastian) released a decision 
in Wrather-Alvarez Broadcasting, Inc. v. Federal Communications 
Commission (Case Nos. 13, 617 and 13, 674), 15 RR 2108 (September 26, 
1957), holding that a notice of appeal is not rendered premature by the 
subsequent timely filing by another party with the Commission a peti- 
tion for reconsideration of the action complained of. While the Wrather- 
Alvarez case might be distinguishable on the ground that the petition for 


? 1, 
rehearing there went to form rather than substance, intervenor recog- 


nizes that the rationale of the Wrather-Alvarez decision is adverse to 
its jurisdictional contentions in this case. 


Since the jurisdictional question which intervenor raised in its 
opposition to the stay request in this proceeding is lurking in a number 


The Wrather-Alvarez case and the instant review proceedings also differ in one other respect which 
is not, however, controllin g; There the appeals were taken under Section 402(b) of the Communications 
Act. Here, if review is to be had of the Rule- Making Order of March 1, 1957 it must be under Section 
402(a) (Case No, 13,768), rather than under Section 402(b) (Case No. 13,769). However, the Court's 
rationale in Wrather-Alvarez is equally applicable to either Section 402(a) or 402(b) review proceedings. 
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of cases now pending in this Court and since the Court's rationale in 
Wrather-Alvarez would seem to read out of the statute mandatory lan- 
guage which Congress saw fit to add to Section 405 of the Communi- 
cations Act in 1952 (47 U.S.C. Sec. 405), intervenor submits herewith 
in summary form its views why the appeals in Case Nos. 13, 768 and 


13, 769 should be dismissed on jurisdictional grounds. 
I 


KRNT-TV's Petition for Reconsideration 
Rendered Premature the Appeals Taken in 
Case Nos. 13, 768 and 13, 769 


Section 405 of the Communications Act of 1934 as amended in 
1952 (47 U.S.C. Sec. 405) expressly provides: 


After a decision, order, or requirement has been 


made by the Commission in any proceeding, any pa ty 
thereto, or any other person aggrieved or whose isrcae 


are adversely affected thereby, may petition for eee 
and it shall be lawful for the Commission, in its cretion, 


to grant such a rehearing if sufficient reason therefor be 
made to appear. Petitions for rehearing must be filed 
within thirty days from the date upon which public notice 

is given of any decision, order, or requirement complained 
Os 8. ca 


The Report and Order which is the subject matter of the instant 
review proceedings (in Case Nos. 13, 768 and 13, 769) was/ adopted by 
the Commission on February 26, 1957. Public notice thereof was 
given on its release date (March 1, 1957). A timely petition for re- 
consideration, under Section 405 of the Act, was filed with the Com- 
mission by KRNT-TV Company on April 1, 1957. KRNT-TV Company 
was a party to the rule-making proceeding (Docket No. 11749) which 
culminated in the Report and Order of March 1, 1957 (22 FCC Reports 
342, 344). Its petition for rehearing was, therefore, filed as a matter 
of statutory right, and not as a matter of grace. Black River Valley 

. Broadcasts v. McNinch, 69 App. D.C. 311, 315, 101 F.2d 235, 239 


(U.S. App. D.C. 1938). 
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By virtue of| that timely filed petition for reconsideration, the 
Commission retained jurisdiction over its March 1 Report and Order, 
notwithstanding the fact that in the interim WIRL had sought review of 
that action by this Court under Section 402(a) and (b) of the Act. In 
short, as this Court recognized in the Wrather-Alvarez case, the fact 
that another party in the interim has filed a notice of appeal does not 
deprive the Commission of jurisdiction to entertain a petition for re- 
consideration filed within the thirty-day period prescribed by Section 
405. Pursuant to that petition the Commission had authority to set 
aside the March 1 Report and Order in toto, or to modify portions 
thereof, or to reaffirm its action in its entirety. 


Under applicable precedents and the statutory scheme of the 
Communications Act, did the petition for reconsideration merely 
suspend WIRL's appeals until action was taken by the Commission 
on the petition for rehearing (as the Court seems to suggest in 
Wrather-Alvarez):or did it render those appeals "premature"? With 
all due deference to this Court, intervenor suggests that the latter 
holding would do less violence to the statute and would be more con- 
sonant with the adjudicated cases. 


Where a party to a Commission decision first requests recon- 


sideration under Section 405, and thereafter seeks judicial review under 


Section 402 of the Communications Act while his petition for rehearing 
is still pending and undecided, the appeal is premature and confers no 
jurisdiction on this Court. Southland Industries v. Federal Communi- 
cations Commission, 69 App. D.C. 82, 99 F. 24117(U.S. App. D.C. 
1938); Saginaw Broadcasting Co. v.. Federal Communications 
Commission, 68 App. D.C. 282, 286, 96 F.2d 554 (U.S. App. D.C. 
1938); Woodmen of the World L. Ins. Ass'n. v. Federal Communications 
Commission, 69 App. D.C. 87, 88, 99 F.2d 122(U.S. App. D.C. 1938); 
Radio Wisconsin, Inc. v. Federal Communications Commission, U.S. 
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App. D.C. Case No. 13, 512 (Order of October 25, 1956). This Court's 
recent decision in Wrather-Alvarez does not suggest the contrary (Case 
Nos. 13,617, 13,674, slip. op. p. 4). 


Conversely, where a person takes an appeal to the courts under 
Section 402 and thereafter files a timely petition for reconsideration 
with the Commission under Section 405, such subsequent reinvocation 
of the Commission's jurisdiction renders the appeal premature and 
subject to dismissal for want of jurisdiction. Telecasting, Inc. v. 
Federal Communications Commission, U.S. App. D.C. Case No. 12, 
841 (Order of September 16, 1955.).The Court in Wrather-Alvarez 
seems to agree (ibid, slip op.p. 4). 


Thus, itis clear, under the foregoing precedents, that where a 
person invokes this Court's jurisdiction under Section 402, at a time 
when he has a petition for reconsideration pending before |the Com- 
mission under Section 405, or where such person subsequently rein- 
vokes the Commission's jurisdiction by a timely petition for recon- 
sideration, the appeal is premature and must be dismissed for want 


of jurisdiction. 


| 
Does the mere fact that the notice of appeal is filed by one party 
to the Commission proceedings whereas the petition for rehearing is 


filed by a different party warrant a different result? Does the mere 
fact that this Court's jurisdiction was invoked first make a difference? 
The language and reasoning of this Court in a number of cases and the 
legislative scheme of the Communications Act and related appellate 


statutes would appear to call for a negative answer. 


1 

For like conclusions under other comparable statutory provisions, see United States ex rel. Dascomb 
v. Board of Tax Appeals, 56 App. D.C. 392, 394, 16 F, 2d 337, 339(U.S. App. D/C, 1926); Healy v. 
Pennsylvania R. Co., 181 F. 2d 934(C.A. 3, 1950); Stevens v, Tumer, 222 F. 2d 352(C.A. 7, 1955). 
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As this Court stated in United States ex rel. Dascomb v. Board 
of Tax Appeals, 56 App. D.C. 392, 394, 16 F.2d 337, 339 (1926): 
"It is familiar law that a decision is not final, within the meaning of the 
statute providing for an appeal, until disposition of an application for 


rehearing or reconsideration seasonably made and entertained." Resort 


may not be had to the courts "for the adjudication of an administrative 
question, the determination of which has not been completed by a com- 
mission having jurisdiction of it for that purpose." Southland Industries 
v. Federal Communications Commission, 69 App. D.C. 82, 83, 99 F. 
2d 117 (U.S. App. D.C. 1938); cf. Northern Pacific Ry. Co. v. Solum, 
247 U.S. 477, 483-484 (1918). 


In the much-cited Southland Industries case, in dismissing an 
appeal taken by an appellant while his petition for reconsideration was 
still pending, this Court laid down the following broad rule (p. 83): 

"It is a well-recognized principle that an appeal cannot be taken from 
an interlocutory order... ., or from a judgment or decree not final 
as to all the parties, the whole subject matter and all the causes of 
action involved, '. . . and that if the judgment or decree be not thus 
final and complete, the writ of error appeal must be dismissed for want 
of jurisdiction.'" See also Saginaw Broadcasting Co. v. Federal 
Communications Commission, 68 App. D.C. 282, 286, 96 F.2d 554 
(U.S. App. D.C. 1938). 


It cannot be controverted that the Report and Order of March 1, 
1957 was not "final" as to KRNT-TV Company until its timely petition 
for reconsideration was acted upon by the Commission (June 20, 1957). 
KRNT-TV was a "party" to the rule-making proceeding and therefore 
had an absolute statutory right under Section 405 to petition for rehear- 
ing. This it did within the 30-day period prescribed by the statute. That 
right cannot be defeated by someone else taking an appeal to the courts 
nor does such an appeal deprive the Commission of jurisdiction to 
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subsequently pass upon a timely filed petition for reconsideration and 
to modify, reverse, or affirm its decision accordingly. |Until such 
petition is acted upon, the Report and Order in question is"not final 
as to all the parties" and hence not reviewable by the courts. 


Any ambiguity on this score would seem to be removed by a 
sentence which Congress added to Section 405 in 1952, reading as 
follows (47 U.S.C. Sec. 405): 

- . . The time within which a petition for review must 

be filed in a proceeding to which section 402(a) applies, 

or within which an appeal must be taken under section 

402(b), shall be computed from the date upon which pub- 

lic notice is given of orders disposing of _all petitions for 

rehearing filed in any case, . . 

The foregoing language is phrased in mandatory fashion -- the 
30-day and 60-day period within which a notice of appeal) and petition 
for review must be filed shall be computed from the date) public notice 


is given of orders disposing of all petitions for hearing filed in a parti- 
cular proceeding. Where a person files a notice of appeal prior to the 
expiration of the 30-days, he runs the risk that the notice of appeal will 
be rendered premature by someone else filing a timely petition for 
reconsideration. Where such a petition is filed, the time for filing a 


notice of appeal shall be computed from the date of denial notice. The 
decision in Wrather-Alvarez seems to read the foregoing provision out 
of the statute by saying that an appeal may be filed within 30 days after 
a decision is announced or within 30 days after the rehearing petitions 


Shay 
are denied. 


a 
We are not here suggesting that a petition for reconsideration is a sine qua non|to an appeal, In 
some situations it is, in others not (see 47 U.S.C. Sec, 405). We merely assert that where a timely 
and proper petition for rehearing is filed in a given proceeding, it renders any previously filed appeals 
premature, and the 30- or 60-day period within which to file a new and valid appeal shall be computed 
from the date public notice is given of orders by the Commission of all petitions for rehearing filed in 
that proceeding. 
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We see no grave inconsistency between Section 402 and 405. 
Section 402 (like the provisions in the Judicial Code for review by 
this Court of decisions of the district court) states that an appeal 
may be taken within 30 days after a decision is announced (entered). 


But if the prospective appellant or some other party files a timely 
petition for rehearing (motion for new trial, for judgment n.o.v. etc.), 
the time "within" which an appeal may be filed, commences to run 
when such motions are disposed of, a matter expressly covered by 
Section 405. If this well-understood exception is not read into Section 
402, then there is no reason why a person (with a petition for recon- 
sideration pending) could not file a notice of appeal, and no reason why 
an appeal, taken before a person reinvoked the Commission's juris- 
diction by reconsideration, should be dismissed. His appeal in each of 
those situations would have been taken within 30 days after the judg- 
ment complained of was announced. Yet, if we read the Wrather- 
Alvarez decision aright, this Court does not deny that such appeals 
would be premature. 


There are substantial policy considerations which support the 
views here expressed by the intervenor. Traditionally the jurisdiction 
of the federal judiciary has been restricted (absent special statutes) to 
"final judgments." Piecemeal and premature appeals have been taboo -- 
so as not to waste the time of the appellate courts on matters still being 
considered by subordinate tribunals. The "suspension" approach 
suggested in Wrather-Alvarez has adverse ramifications. It clogs this 
Court's docket with cases which may be rendered moot if the lower 
tribunal acts favorably on timely filed petitions for hearing. Appeals 
may have to be held in abeyance by the Court for as much as 18 
months -- giving ‘a totally false impression of this Court's commen- 
dable disposition of its workload (see Case Nos. 13, 168, 13, 507 and 
13,905). Under the statute (Section 405(d)) the Commission certifies 
to this Court matters considered by the Commission prior to the date 
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of the notice of appeal. Such a record naturally contains no reference 
to subsequent orders of the Commission disposing of petitions for re- 
hearing -- orders which may modify substantially the language or 
reasoning of the original decision. If this "suspension" policy is ad- 
hered to the record must then be supplemented or this Court compelled 
to decide a case on language which the agency has since changed. 


If this Court were to hold that any timely filed petition for re- 
consideration renders premature a previously filed notice of appeal 


(as Section 405 seems to require), and compel a person to file a new 


notice of appeal within 30 days from the date all such petitions are dis- 
posed of (as Section 405 seems to require), such clogging of dockets, 
incomplete records, and consideration of matters and language which 
the agency itself may modify would be avoided. The inconvenience of 
filing a second notice of appeal is as nothing compared with the clogging 
of this Court's docket with appeals which may be mooted or changed 
when the Commission acts on timely filed petitions for rehearing 
challenging the same action covered by the notice of appeal. 


Accordingly, it is suggested that the two cases in which WIRL 
seeks to challenge the March 1 rule-making Report and Order (Case 
Nos. 13, 768 and 13, 769) must be dismissed, because those appeals 
were subsequently rendered moot by KRNT-TV's timely petition for 
reconsideration of that action. WIRL not having taken an| appeal within 
30 days "from" the date that petition for rehearing (filed as of statutory 
right) was disposed of cannot challenge the validity of the) March 1 rule- 
making Order. If the Court so concludes, the only matters left for its 
consideration would be those raised in Case Nos. 13,912 (the validity 
of the Commission's action attaching conditions to the June 29, 1956 
grant of Channel 8 to WIRL). 


12 


I 
On The Merits the Actions Complained of 
Should be Affirmed 


In the event this Court reaches on the merits the matters raised 
1 
in Case Nos. 13, 768 and 13,912, the actions there complained of 
should be affirmed for reasons stated in appellee's brief. We see no 


purpose in burdening the Court with a "rehash" of those contentions. 


We agree with WIRL's assertion that the Commission's decision 
in Peoria cannot be readily reconciled with the Commission's simul- 
taneous decisions in the Hartford and Madison cases. We are equally 
convinced that the decision in the Peoria case is entirely consistent 
with actions simultaneously taken by the Commission in Springfield, 
Ill., Evansville, Ind., Hatfield, Ind., Fresno, Calif., Albany- 
Schenectady-Troy and Elmira, N. Y. We venture the opinion, there- 
fore, that any inconsistency between the Peoria action on the one hand 
and the Madison and Hartford action on the other merely suggests with 
equal force that the latter actions may be the ones which are incorrect. 


Intervenor does ask that the Court bear in mind the dual aspect 
of the Peoria proceeding. By removing VHF Channel 8 from Peoria 
and placing it in Rock Island-Davenport-Moline, the Commission by 
one and the same act improved the competitive picture in two separate 
markets -- thereby making possible three or more equally competitive 
UHF operations in Peoria (a predominantly UHF area), and three 
equally competitive VHF operations in Rock Island-Davenport-Moline 
(a predominantly VHF area). In this way the programs of all three 


1 

Irrespective of the premature contentions just advanced, it seems clear that under the dichotomy 
implicit in Sections 402(a) and 402(b) of the Communications Act, the Report and Order of March 1, 1957 
is not reviewable under both sections. _In not falling within the specific matters appealable under 
Section 402(b), it follows that review must be had under Section 402(a) and that the appeal in Case 
No. 13,769 should be dismissed. 
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networks will be made available in both markets. Healthy compe- 


tition between networks and between television stations serves the 
public interest. 


Respectfully submitted, 


JAMES A. McKENNA, JR. 
VERNON L. WILKINSON 


McKENNA & WILKINSON 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


Attorneys for Intervenor 
AME RIC AN BROADCASTING-PARAMOUNT 
THEATRES, INC. 
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INTERVENORS’ MEMORANDUM BRIEF ON REMAND 
FROM THE SUPREME COURT 


Preliminary Statement 


This case involves the review of a rule-making order of the 
Federal Communications Commission, by which it deleted television 
channel 8 from Peoria, Dlinois, and reassigned it to the Davenport- 
Rock Island-Moline area. Specifically, petitioner-appellant (herein- 


after referred to as "WIRL") sought review of three decisions and 


orders of the Commission, viz: (1) the Report and Order of the Com- 
mission, released March 1, 1957, which amended the Commission's 
Table of Television Assignments by shifting VHF channel 8 from Peoria 
to Davenport-Rock Island-Moline and adding UHF channels 25 and 31 to 
Peoria; (2) that portion of its decision of June 29, 1956, which con- 
ditioned a grant to WIRL to construct a television station at Peoria, 
Tllinois, on channel 8 by providing that the Commission might without 
further proceedings substitute such other channel as might be assigned 
to Peoria in the "“deintermixture" rule-making proceedings which had 
been instituted; and (3) the Commission Order, released May 17, 1957, 
denying WIRL’s petition for reconsideration and providing that WIRL 
shall operate on channel 25 in lieu of channel 8. 


On March 27, 1958, this Court affirmed the decisions and orders 
of the Commission. The Court's opinion appears at 102 U.S. App. D.C. 
341, 253 F. 2d 863. WIRL filed a petition for reconsideration of this 
Court's adverse decision and for rehearing en banc, which petition was 
denied on May 5, 1958. WIRL then petitioned the Supreme Court for a 


writ of certiorari. 


It is necessary at this point to advert to another case before this 
Court, in which aidecision was rendered on May 1, 1958, affirming the 
Commission's action deleting television channel 2 from Springfield, 
Tilinois, and reassigning it to St. Louis, Missouri. Sangamon Valley 
Television Corp. v. United States, = «;U.S. App. D.C. _,, 255 F. 2d 
191. A petition for a writ of certiorari was.also filed in that case. 
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Both petitions for certiorari were opposed by the Department of 
Justice and by the Federal Communications Commission., There was, 
however, one significant difference between the opposition brief filed 
by the Solicitor General in the Peoria (WIRL) case and that filed by him 
in the Springfield (Sangamon) case, which difference is critical to an 
understanding of the present posture of these cases. 


The Solicitor General's brief in opposition in the WIRL 
case (Sup. Ct.No.242) related wholly to matters which had been con- 
sidered by the Court below. In contrast, his brief in the Sangamon case 
(Sup. Ct. No. 235) went beyond the merits of the appeal and called to the 
Court's attention certain matters which had come to light| after the de- 
cision below was rendered and which, therefore, had not been considered 
by this Court when the case was here. The Solicitor General's state- 


ment, which appears on pages 7 and 8 of his brief, is very significant 
and, therefore, is set forth in its entirety, as follows: 


Page 7 
* * * Ok 


CONCLUSION 


For the foregoing reasons stated here, and in| the brief 
in opposition filed by the United States and the Commission 
in WIRL, supra, the petition for a writ of certiorari should 
be denied. 


We believe it proper, however, to call the Court's 
attention to certain testimony given before the Subcommittee 
of Legislative Oversight of the House Committee on Inter- 
state and Foreign Commerce on May 22, 26, and 28, 1958, 
and June 9,10, and 11,1958, subsequent to the decision by 
the court of appeals affirming the Commission's order. The 
testimony indicates that after the rule-making proceeding 
here had been initiated by Notice of Proposed Rulemaking, 
and while it was under consideration by the Commission, 
representatives of the St. Louis operator of a UHF'station 
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who was interested in having a new VHF channel assigned 
to St. Louis, and representatives of the petitioner and the 
other applicant for VHF Channel 2 in Springfield, who were 
interested in retaining that channel in Springfield, |made ex 
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parte presentations with respect to merits of the rule- 
making proceeding to various members of the Commission. 


These matters were not presented to the court below 
and are not presented by the petition. For this reason, the 
respondents do not and would not regard denial of certiorari 
as foreclosing appropriate consideration thereof by the 
court of appeals. 


On October 20, 1958, the Supreme Court vacated the judgments 
in both the Sangamon and WIRL cases and remanded them to this Court 
for appropriate action. ‘ In the Sangamon case (No. 235) the order of the 
Supreme Court reads as follows: 

"PER CURIAM. The petition for writ of certiorari is 
granted. In view of the representations in the Solicitor 
General's brief on pages 7 and 8, concerning testimony given 
before the Subcommittee of Legislative Oversight of the House 
Committee on Interstate and Foreign Commerce subsequent to 
the decision by the Court of Appeals in this case, the judg- 
ment of the Court of Appeals is vacated and the case is re- 
manded to the Court of Appeals for such action as it may 
deem appropriate. " 

In the instant case (No. 242) the order of the Supreme Court 
reads as follows: 

"PER CURIAM. The petition for writ of certiorari is 
granted. The judgment of the Court of Appeals is vacated, 
and the case is remanded to the Court of Appeals for appro- 
priate action in the light of the matter called to this Court's 
attention on page 7 of the Solicitor General's brief in No. 

235, supra." 

By order of December 4, 1958, the parties were granted leave 
to file memoranda or briefs on the issue of appropriate action on the 
remand from the Supreme Court and such other points as they may 


wish to raise. A similar order was entered in the Sangamon case. 


The question here, therefore, is the appropriate action to be 
taken in. this case by this Court on the remand from the Supreme Court. 


348 U.S. 49, 79 S. Ct. 94 (Cases Nos. 235 and 242). 
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In answering this question, this Court should note the different circum- 
stances underlying the remands in the two cases and the different lan- 
guage employed by the Supreme Court in its orders in these cases. It 

is apparent on its face that the phraseology of the Supreme Court's 

order in the WIRL case is different from that in the Sangamon case. It 
will be shown herein that the background and reasons underlying the 

two orders are also different. Therefore, in determining the appropriate 
action to be taken, these differences must be taken into account. 


DISCUSSION 
I, THIS CASE WAS NOT REMANDED BECAUSE OF ANY 


QUESTION AS TO IMPROPER CONDUCT. 


While the remand in the Sangamon case rested upon the possible 
effect of ex parte presentations, the remand in the instant jcase rested 
solely upon a possible interconnection on the merits of the|Springfield 
and Peoria deintermixture actions of the Commission. This difference 
between the two cases is reflected in the text of the orders of the 
Supreme Court, set forth above. 


The testimony to which the Solicitor General referred in his 
Sangamon brief was plainly that parties in the Springfield deintermixture 


proceedings had made ex parte presentations to various a eee of 
the Commission with respect to the merits of the proceedings. The 


Supreme Court took the position that review of this Court's decision in 
the Sangamon case should not be undertaken by the Supreme Court until 
this Court has an opportunity (which it did not previously have) to con- 
sider the effect of the matters referred to by the Solicitor General on 
pages 7 and 8 of his brief. The remand in Sangamon was for that purpose. 


—— 
The Solicitor General did not express any opinion as to whether \such ex 
presentations were in fact improper, but merely indicated that they might re- 
quire consideration by this Court since they might affect the validity of the 
Commission's decision. (See Solicitor General's brief in Sangamon, paragraphs 
2 and 3 of Conclusions, quoted above). 
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The situation in the instant (WIRL) case is different. The Solici- 
tor General did not indicate in the slightest degree that there was any 
testimony that ex parte presentations were made to the Commission with 
respect to deintermixture of Peoria, the area involved in WIRL. More- 
over, an examination of the record made before the Subcommittee on 
Legislative Oversight during the six days referred to by the Solicitor 
General will show that as a matter of fact, it contained no testimony to 
indicate that any ex parte presentations were made to the Commission 
with respect to Peoria. See Appendix A, attached hereto. 


In view of the absence of any suggestion of possible improper 
conduct with respect to Peoria, we must look elsewhere for an explana- 
tion for the Supreme Court's action in remanding the WIRL case along 
with the Sangamon case. We submit that it must lie in the interrelation- 
ship of the two cases on their merits, to wit: (a) a factual interrelation- 
ship in the sense that both areas involved were deintermixed at the same 
time, with the Commission indicating as supplementary reasons for its 
two actions that one was consistent with, and implemented, the other; 
and (b) a legal interrelationship in the sense that the validity of both 
actions turns upon the same legal principles. 


The Solicitor General informed the Supreme Court in his 
Sangamon brief that "The Commission also found that deletion of the 
Springfieid VHF channel, which provided parts of the Peoria area with 
VHF service, would implement its simultaneous decision to make the 
Peoria area all UHF (22 F.C.C. at 327). ns Moreover, the record be- 
fore the Supreme Court disclosed that the Commission stated, with re- 
spect to its decisions in the two rule-making proceedings, that its action 
in one "comports with" its action in the other. Thus, in deintermixing 
Peoria, the Commission stated:* 


. Government's Brief in Opposition in No. 235, p. 4, fn. 2. 


4 00 F.C.C. 342,352, fn. 15. 
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Our action herein, moreover, comports with our 
decision in the Springfield deintermixture proceeding 
(Docket No. 11747). In that case we have concluded that 
the public interest would be served by deleting channel 2 
from Springfield. A station on this frequency in Spring- 
field would have provided VHF service to parts of the 
service areas of the UHF stations in Peoria; and con- 
versely a station on channel 8 in Peoria would provide 
VHF service to portions of the area that will be served 
by UHF stations in the Springfield-Decatur area, which 
the Commission believes should be all-UHF. 


Similarly, in the deintermixture of the Springfield-Decatur 


area, the Commission stated: 


Moreover, our decision here comports with our 
action in the Peoria deintermixture case (Docket No. 11747). 
In that proceeding we have concluded that the public interest 
would be served by deleting channel 8 from Peoria.| A sta- 
tion on this frequency in Peoria would have provided VHF 
services to parts of the service area of UHF stations in the 
Springfield-Decatur area. Conversely, a station on channel 
2 in Springfield would provide VHF service to portions of 
the area that will be served by UHF stations in Peoria, 
which the Commission has determined should be all-UHF. 
We conclude that the deletion of the channel 2 from the 
Springfield area will enhance the opportunities for more 
effective operation among the great number of stations. 


Since the considerations underlying the Commission's two 
actions, i.e., the deintermixture of Peoria and of Springfield, included 
the complementary impact of these actions, the Supreme Court pre- 
sumably felt that if it were ultimately decided that Springfield was im- 
properly deintermixed, the result might affect the substantive merits 
of the question whether or not Peoria should be deintermixed. In short, 
we believe it vacated this Court's decision in the WIRL case in order to 
enable this Court (and, in due course, the Commission) to take another 
look at the merits of deintermixing Peoria, in the event it should ulti- 
mately turn out that Springfield is again changed to an intermixed 


market. 


oo 
22 F.C.C,. 318, 327. 
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Furthermore, the Solicitor General indicated on pages 3 and 4 
of his Sangamon brief that the validity of the deintermixture in Spring- 
field and Peoria was governed on the merits by the same legal principles. 
The Conclusion in paragraph 1 of page 7 of that brief stated: 

"For the foregoing reasons stated here, and in the brief 

in opposition filed by the United States and the Commission 

in WIRL, supra, the petition for writ of certiorari should be 

denied." 

Since its attention was called to an extra-record matter which 
might affect the validity of the Commission's decision in the Sangamon 
case, the Supreme Court presumably felt that Sangamon was not then 
ripe for review on the merits. And since the instant case was connected 
with Sangamon in the sense that the same legal principles would deter- 
mine the validity or invalidity of the merits of deintermixture in both 
Situations, the Court apparently felt that it should also defer review of 
the instant case. | 


In summary, we submit that the remand of the instant case was 
based solely on its interrelationship with the Sangamon case on the 
merits, both factually and because the same legal principles were in- 
volved, and not because there was any relationship with respect to 
possible ex parte presentations to the Commission. In view of the fore- 
going, we submit that the appropriate action at this time is to retain 
jurisdiction over the WIRL case and hold its disposition in abeyance un- 
til there is an ultimate disposition of Sangamon. Our views on this pro- 
cedure are set forth more fully under Point II, infra. 
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As additional support for our construction of the Supreme Court order in the 
instant case, it is suggested that if the Supreme Court had intended to remand 
this case for the same reason that it remanded Sangamon, it would not have 
used different language and referred to different portions of the Solicitor 
General's brief. Specifically, we do not believe the Court would have referred 
solely to "matter ... on page 7" in the WIRL case if it actually intended to 
import into the WIRL case the "representations on pages 7 and 8, concerning © 
testimony given before the Subcommittee on Legislative Oversight." It is 
significant that in remanding another case on October 28, 1958, the Court used 
the wording of the Sangamon case rather than the instant case, indicating that its 
choice of words was deliberate. WORZ, INC. v. Federal Communications Com 
mission, 358.0.S, 55, 79S. Ct. 114. : 
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WIRL'S CONTENTION THAT THIS CASE WAS REMANDED 
BECAUSE OF ALLEGATIONS OF ERROR MADE BY IT IN 
ITS PETITION FOR CERTIORARI HAS NO MERIT. 


WIRL apparently agrees that the Supreme Court did not remand 


this case because of any charges of improper conduct or procedures 
raised by the Solicitor General with respect to Peoria. In\a pleading 
filed with this Court ” WIRL contended, however, that "the matters set 
forth in WIRL's petition for certiorari and the matters brought out be- 
fore the Legislative Oversight Committee showing only one area in the 
United States was affected by this so-called deintermixture program 

were the reasons why the Supreme Court granted certiorari in this case." 
This contention is unsound. 


If the points urged by WIRL had indeed occasioned the remand, 
the Supreme Court would have referred to them in its order instead of 
confining itself solely to the matter called to its attention on page 7 of 
the Solicitor General's brief in another case. Moreover, it is clear from 
the dissenting opinions of Justice Clark and Justice Harlan that the Su- - 
preme Court was concerned only with matters which had been revealed 
since the decision of this Court and, therefore, had not been considered 
by this Court. Except for references to the Legislative Oversight Sub- 
committee, all the material contained in WIRL's petition had, in fact, 
been previously considered by this Court. As for the testimony and 
colloquy before the Subcommittee, upon which WIRL relies, they related 
solely to the substantive merits of the Commission's deintermixture 
action (which, as stated below, has been passed upon by this Court). 
There was not even a suggestion that any ex parte presentations or other 
possibly improper procedures were used with respect to the deintermix- 
ture of Peoria. In fact, the hearings of the Subcommittee during the six 
days referred to by the Solicitor General, aggregating about 650 pages 
of testimony, contained only eight scattered references to Peoria and 


7 this pleading, entitled "Objections", was filed December 2, 1958. 
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these references essentially were to the fact that Peoria was deinter- 
mixed at the same time as Springfield. See Appendix A attached hereto. 
Thus, WIRL’s argument that the Supreme Court must have been actuated 
by references which WIRL made in its petition to matters before the Sub- 
committee showing alleged discrimination by the Commission against 
Peoria is without support and is devoid of any merit. 


The question whether or not the decision to deintermix Peoria 
was substantively erroneous has been considered fully by this Court, 
and the action of the Commission has been affirmed. The claim of error 
on the basis of discrimination against a specific area has been passed 
upon in this case and in later deintermixture cases. Springfield Tele- 


vision Broadcasting Corp. v. Federal Communications Commission, 
U.S. App. D.C. » 259 F.2d 170, cert.denied, 27 U.S. L. W. 3205 


(Jan. 12, 1959); Winnebago Television Corp. v. United States, —=s_—«aUz«/ SS. 
App.D.C.___, 258 F.2d 163, cert.denied, 27 U.S. L. W. 3205 (Jan. 12, 
1959). The fact that different results have been reached by the Commis- 
sion for different communities does not constitute error so long as each 
individual decision is reasonable. Further, it is not true that deinter- 
mixture was ordered only in Peoria and Springfield; on March 1, 1957, 
when the Peoria and Springfield cases were decided, VHF channels were 
deleted from Elmira, New York (22 F.C. C. 382; subject to further pro- 
ceedings); and Fresng California (22 F.C. C. 365; subject to further pro- 


ceedings). See also Owensboro-on-the-Air, Inc. v. United States, (Case 
Nos. 13, 776 et al., decided by this Court December 18, 1958). 


In summary, WIRL has no justification for its alleged inference 
that the real basis for the Supreme Court's remand of the instant case 
was the charges of error recited in its petition for certiorari. It is very 
farfetched for WIRL to argue that the Supreme Court must have accepted 
its arguments for reversal despite the fact that the Court did not even re- 
fer to WIRL's petition in its order of remand, but instead confined itself 
to the new matter called to its attention by the Solicitor General. Surely 
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the Supreme Court would not have relied upon a particular 


matter as the 


basis for remand and at the same time, have failed to disclose that fact 


to this Court for its guidance on remand. 


THE APPROPRIATE ACTION FOR THIS CASE IS 
TO HOLD IT UNTIL THE SPRINGFIELD DEINTER- 
MIXTURE CASE IS DECIDED. 


From the foregoing, it is manifest that the remand 


does not 


present any question as to whether or not processes other than recog- 


nized and public ones have been followed by the parties and the Com- 


mission in the instant case.® As we have shown, this case 
to this Court solely because of the interrelationship on the 


was remanded 
merits of the 


deintermixture actions taken by the Commission in Springfield and Peoria. 


In our view, therefore, the appropriate action for this Court to take at 


this time is to maintain jurisdiction over the case until suc 


h time as it 


is ripe for determination in light of the ultimate disposition of the 


Sangamon proceedings. 
If in Sangamon it should be decided that the Court's 


decision up- 


holding deintermixture of Springfield should be reconfirmed without any 


further hearings, a fortiori the instant decision would be automatically 


reinstated. If, on the other hand, the Court should decide 
Sangamon to the Commission for further proceedings, it m 


to remand 


ay approp- 


riately take one of two courses in the instant case: (1) it may hold it in 
abeyance in this Court until the results in Sangamon are reported to this 


2 Assuming, arguendo, that there may be the possibility of irregularity even 
though proper factual allegations are absent in this case, such possibility would 
not be a proper basis for further proceedings before the Commission. Other- 
wise, all FCC decisions would have to be investigated because irregularity has 


been disclosed in some. 
Tennessee Television, Inc. v. Federal Communications Commissi 
decided Nov. 28, 1958), and in Owensboro-on-the-Air, Inc. v. Uni 


This Court has already rejected this approach. 


m, (No. 13, 168, 
d States, supra. 


These cases hold that this court will institute appropriate inquiry only if specific 


circumstances which might affect the validity of the decision are 
attention. No general inquiry of every FCC decision will or shoul 


rought to its 
be instituted. 
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Court and the Court takes further action in that case,” or (2) it may re- 
mand the instant case also to the Commission. If the latter course should 
be adopted, it is respectfully requested that the Court's order make 
clear that the Commission, in the exercise of its discretion, may with- 
hold action in this case until after it has considered and disposed of any 
remand proceedings which may be ordered in Sangamon. If the Commis- 
sion were to adhere to its previous decision to deintermix Springfield, 
it would then presumably hold that there was no necessity for further 
proceedings with respect to Peoria. Alternatively, if it should reverse 
its previous position in Sangamon and decide to keep Springfield inter- 
mixed, it would then still have ample opportunity to consider whether 
vel non Peoria should, nevertheless, remain deintermixed. 

Respectfully submitted, 


JACK P. BLUME MARCUS COHN 
1001 Connecticut Avenue, N. W. $17 Cafritz Building 
Washington 6, D. C. Washington 6, D. C. 


Attorney for West Central Attorney for Hilltop Broad- 
Broadcasting Co. casting Co. 


VERNON L. WILKINSON HAROLD D. COHEN 
1735 DeSales Street, N. W. Ring Building 
Washington 6, D. C. Washington 6, D. C. 


Attorney for American Attorney for WMBD, INC. 
Broadcasting-Paramount 
Theatres, Inc. 


9 This Court on many occasions has retained jurisdiction in a case while further 
proceedings were being held before the Commission. See, e.g. WKAT, Inc. v. 
Federal Communications Commission, U.S. App. D. C. , 208 F.2d 418; 
Massachusetts Bay Telecasters, Inc. v. Federal Communications Commission, 
___-U.8. App. D.C, _,261 F. 24°55; “American Broadcasting-Paramount 
Theatres, Inc. v. Federal Communications Commission, (No. 13, 937, order of 
May 7, 1958). 


10 if, contrary to the above-stated views, the Court should order the Commission 
to hold further proceedings on the question of whether or not there were any im- 
proprieties in the Commission's earlier Peoria deintermixture proceedings, we 
urge the Court to take into account the difference between presentations which are 
appropriate for a rule-making, as distinguished from an adjudicatory, proceeding. 
The scope of the Commission's inquiry should be limited accordingly. It is under- 
stood that this point is being fully briefed in the Sangamon case, and the Court is 
respectfully referred to those briefs. 
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APPENDIX A 


The testimony before the Subcommittee on Legislative Oversight 
of the House Committee on Interstate and Foreign Commerce on May 
22, 26 and 28, 1958 and June 9,10, and 11, 1958 (the dates referred to by 
the Solicitor General on page 7 of his brief in the Sangamon case) are 


contained in six volumes which run from pages 456 to 852 and 1305 to 
1549. Thus, they cover in the aggregate 640 pages of testimony. Fairly 
read, this record contains no testimony or comments that ex parte 
presentations were made or any taint whatever existed in connection 
with the Peoria deintermixture. The only places in the entire 640 pages 
at which Peoria is even mentioned are on pages 555, 605, 623, 794-796, 
797, 1362, 1367 and 1526. These eight scattered and incidental references 
are as follows: 
(1) P.555 - In the testimony of an Illinois newspaper publisher 
with respect to a report that he had published on the use of 
political pressure to effectuate the Springfield deintermix- 
ture, he stated parenthetically: "I might add that the result 
of this has been that this and the deintermixture at Peoria, 
that now in Central Illinois we have only this VHF channel 
in the whole of downstate Illinois." 
(2) P.605 - A subcommittee attorney, Stephen Angland, testi- 
fied that only two cities in the United States, both located in 
Illinois, had been deintermixed. Springfield and Peoria were 
named by him. 
(3) P.623 - In a colloquy between Congressman Mack of the 
Subcommittee and Subcommittee Attorney Angland, deinter- 
mixture was stated to be confined to two cities in Illinois. 
The entire colloquy is as follows: 
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Mr. Mack: "The very purpose of our investigation is to 
see if|laws have been repealed by the independent agencies, 
to see whether they are abiding by the law as passed by 
Congress, or whether they are establishing their own rules 
notwithstanding the laws passed by Congress. 


"You remember that in the Federal Communications law 
that the Congress expressed a desire to have equitable 
consideration in all areas and that it was the intent of Con- 
gress not to discriminate against any state, any individual, 
any municipality, or any group of individuals, is that 
correct?" 


Mr. Angland: "Yes, sir." 

Mr. Mack: "As a matter of fact, are they not discriminat- 
ing against the people in this particular area where they 
have deintermixed? Are they not discriminating against 
these people by giving them inferior service in this area?” 


Mr. Angland: "I think so. This is the capital [Springfield] 
of one of our large states. It is an important city." 


Mr. Mack: "I inquired about this matter the other day. I 
think it is alarming and as yet it has only affected one state 
and one area within that state. 


"The deintermixture question is the important one as far 
as Iam concerned, because I believe that that is probabiy 
the first instance where we have run across a gross vio- 
lation of the basic law (Communications Act) by the Federal 
Communications Commission." 

(4) Pp. 794-796 - In a letter to one of the Springfield applicants, 
explaining why she had filed no comments in the Springfield 
deintermixture proceedings, Washington counsel for the 
applicant stated: 
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"Counsel representing 'Peoria' has also made the identi- 
cal decision.... Should the Commission finalize its proposal 
on selective deintermixture for Springfield, Peoria, etc. it 
may readily be that we will want to support rather than 
oppose the nationwide move to all UHF...." 
P. 797 - The record contains a letter dated August 24, 1956 
to the Chairman, Federal Communications Commission from 
Senator Magnuson, the Chairman of the Senate Interstate 
and Foreign Commerce Committee, which stated: 

"I have noted with approval your action in making grants 
of VHF channels in Hartford, Peoria, New Orleans and 
Springfield, but prohibiting construction pending final de- 
cision on proposed deintermixture of these markets. " 

P. 1362 - Mr. Tenenbaum, one of the principals in Signal 
Hill Television Corporation, which had been granted authority 
to switch from Channel 36 to Channel 2 in St. Louis as a re- 
sult of the change in the Table of Assignments 'with respect 
to Springfield and St. Louis, testified that the deintermixture 
problem was widespread. In support of his assertion that it 
was not confined to the Springfield area, he stated: "It was 
happening in the case of Channel 8 out of Peoria and 13 
others...." 
(7) P. 1367 - In testifying as to the results of intermixture, Mr. 
Tenenbaum testified as follows: 

"In the case of Peoria, where they took Channel 8 out, 

they have three stations there now. One was just built, and 


you would never have effective competition. . Your local citi- 


zens would never be able to get on television unless you 
brought equal service to your area. You have equal service 
there. It can be as competitive as the market can stand and 
one day, in my opinion, you will have a channel] 36 there 
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and your local man can get on...". [referring, in context, 
to Springfield where the Commission had allocated Channel 
36 in place of Channel 2]. 

(8) P. 1526 - In commenting on Mr. Tenenbaum's explanation 
that on his frequent visits to Washington he had been con- 
cerned with UHF problems generally, Congressman Mack 


observed: 

"As a matter of fact, the only transfers that have been 
made have been the Peoria-Springfield combination anyway. 
So, if you were here on business of this Ultra High Fre- 
quency Television Association you would have been here for 
that business anyway [that is, on behalf of Tenenbaum's 
company, Signal Hill] because they [the Association] haven't 
any other business ...". 
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SUMMARY OF ARGUMENT 


The petitioner-appellant (WIRL) has attacked the 
actions of the Commission in deleting VHF Channel 8 
from Peoria and ordering WIRL to operate on UHF 
Channel 25 in lieu of Channel 8. Intervenor WMBD, Ine. 
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takes no position here on the merits of that controversy. 
With Commission approval it is now constructing a station 
in Peoria on UHF Channel 31. It is interested in the 
instant proceedings only because the validity of the allo- 
cation of Channel 31 to Peoria is technically before the 
Court inasmuch as that assignment was embodied in the 
same order (of March 1, 1957) which deleted Channel 8 and 
added Channel 25. Although WIRL does not now chal- 
lenge the validity of the Channel 31 assignment, its prayers 
for relief in the Petition for Review (No. 13,768) and 
Notice of Appeal (No. 13,769) are broad enough to cover 
reversal of the entire order of March 1, 1957, without limi- 
tation. WMBD, Inc. has intervened, therefore, to call these 
facts to the Court’s attention, to show that the part of 
the order which added Channel 31 is not material to the 
controversy between WIRL and the Commission, and to 
request that whatever judgment is reached in these pro- 
ceedings be qualified so as to exclude any inadvertent im- 
pact upon WMBD’s rights to construct and operate a 
station on Channel 31. 


ARGUMENT 


WIRL’s application for a permit to construct a tele- 
vision station on Channel 8 in Peoria, Illinois, was desig- 
nated for hearing on June 10, 1953 with the mutually ex- 
elusive application of WMBD. The two parties engaged 
in an extensive comparative hearing and on June 29, 1956, 
the Commission, in a 43 decision, voted in favor of 
WIRL. The grant was made subject to the condition that 
the Commission might, without further proceedings, substi- 
tute for Channel 8 such other channel as might be assigned 
to Peoria as a result of certain rule-making proceedings, 
and to the further condition that WIRL not commence 
construction on Channel 8 until the further order of the 
Commission to be issued at the conclusion of these rule- 
making proceedings. The latter reference was to Com- 
mission action initiated on June 26, 1956, when, as part 
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of its disposition of the ‘‘deintermixture”’ problem, the 
Commission issued a Notice of Rule-Making in which it 
proposed a reallocation of television channels in various 
communities, including the substitution of UHF Channel 
25 for VHF Channel 8 in Peoria, thus making Peoria 
all-UHF. This notice was broadened on July 23, 1956, to 
propose the assignment of an additional UHF Channel 
(31) to Peoria. 


WMBD filed a petition for reconsideration of the com- 
parative decision and reopening of the record on grounds 
not material here. Then, taking note of the changes pro- 
posed in the pending rule-making proceedings, WMBD 
offered, as an alternative to the relief requested in its 
petition for reconsideration, to accept a grant on Channel 
31 (if and when it became available at the conclusion of 
the rule-making proceedings) and upon such grant to 
withdraw from any further contest with WIRL for Chan- 
nel 8. Its willingness to accept a grant on the UHF chan- 
nel, though less attractive perhaps than the VHF channel 
for which it originally had applied, was dictated by its 
desire to avoid further litigation with attendant delay and 
expense, and upon the public interest in having a new 
television service brought to Peoria as quickly as possible. 


Under the method proposed to the Commission by 
WMBD, both WIRL and WMBD (each of which had been 
found legally, technically, financially and otherwise quali- 
fied) were put in a position to receive grants without 
further litigation as to which of the two was compara- 
tively superior. WMBD pointed out that if Peoria were 
deintermixed and WIRL wished to contest an order that 
it should operate on a UHF rather than a VHF channel, 
it would be free to do so. As for WMBD, it would be 
satisfied to accept a grant on Channel 31 and would 
construct and operate a station on that channel whether 
or not Channel 8 remained in Peoria. 


In the order released on March 1, 1957, the Commission 
amended its table of television assignments by deleting 
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Channel 8 from Peoria and adding Channels 25 and 31. 
On May 17, 1957, pursuant to the conditions which had 
been attached to its previous grant, the Commission, with- 
out further proceedings, modified WIRL’s construction 
permit to specify Channel 25 in lieu of Channel 8. 


The Commission then passed upon WMBD’s petition for 
rehearing and granted the alternative relief requested by 
it to construct a station on Channel 31. The Memorandum 
Opinion and Order released June 14, 1957, stated as fol- 
lows: 


“The recently completed rule-making proceeding has 
made two channels available in Peoria where one was 
assigned before, and WMBD desires to operate on the 
second of the two, the one not authorized to WIRL. 
In the several months that have elapsed since the 
new assignment was made no other party has evinced 
an interest in the use of this channel by filing an 
application therefor. There has been ample opportu- 
nity for a new filing, and it is reasonable to conclude 
that since WMBD is the only one to have expressed 
a wish to use it, no one else intends to file. Thus, we 
have a situation in which a new channel is available, 
one qualified party whose proposals have already been 
tested and found satisfactory desires to use the assign- 
ment, no other persons have come forward to request 
its use, and the immediate grant to the available appli- 
cant would hasten the advent of a new service for 
the people of Peoria and its environs. 


‘*As we construe WMBD’s alternative request, it 
may be treated, in conjunction with the data contained 
in the application which was considered in the com- 
parative hearing, as an application for a construction 
permit to operate on Channel 31 in Peoria. All the 
data which the Commission needs is available except- 
ing certain technical information which can be attained 
by attaching conditions to a grant as hereinafter in- 
dicated, these conditions being in form and content 
similar to those attached to the grant of Channel 25 
to WIRL. The public interest, convenience and neces- 
sity would be served by granting WMBD’s alterna- 
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tive request and authorizing it to construct and operate 
a television station on Channel 31.”? 


Pursuant to this authorization (supplemented by the 
submission of certain technical data required by the Com- 
mission) WMBD proceeded to construct a station in Peoria 
on Channel 31. Substantial progress towards the comple- 
tion of the station has now been made and it is expected 
to be regularly operating no later than J anuary 12, 1958. 


WIRL manifestly is interested only in reversing the 
Commission’s actions in deleting Channel 8 and substitut- 
ing Channel 25 for Channel 8 in its permit. If it is wholly 
successful in these proceedings, it will emerge presumably 
with a grant on Channel 8. If, on the other hand, it is 
unsuccessful, it will end up with Channel 25. It has not 
claimed and cannot have any legitimate interest in the 
addition of Channel 31 in Peoria. 


WIRL’s comments in the rule-making proceedings be- 
fore the Commission did not attempt to contest the addition 
of Channel 31 to Peoria. It neither protested nor appealed 
from the grant to WMBD of an authorization on Channel 
31, and the time for protest or appeal has long since ex- 
pired. Moreover, its brief in this Court raises no question 
concerning the validity of the Commission’s action with 
respect to the assignment of Channel 31 to Peoria or the 
grant of a permit to WMBD.' Under the basic principle 
urged by WIRL,? namely, that the Commission may not 
concern itself with the effects of new or additional com- 


1The complete absence of any allegation of error in respect of Channel 
31 is reflected in the ‘‘Conclusion’’ of WIRL’s brief (p. 46) in which it 
asks this Court to ‘‘adjudge invalid and set aside the Commission’s Order 
of March 1, 1957, deleting Channel 8 from Peoria, Illinois, and its Order 
of May 17, 1957, modifying appellant’s permit to specify Channel 25; and 
. - + [to] direct the Commission to reinstate in full force and effect appel- 
lant’s grant for Channel 8, or direct that a full evidentiary hearing should 
be held, in which the burden of showing the need for the deletion of Channel 
8 shall rest upon the Commission.’’ 


2 Brief, pp. 22-26. 
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petition upon existing stations in a selected area, it would 
have no justification whatsoever under the Communications 
Act to object to the addition of a fourth commercial chan- 
nel (31) to Peoria. It may be noted, incidentally, that 
WMBD’s undertaking to construct on Channel 31 regard- 
less of whether or not Channel 8 is deleted is relied upon 
by WIRL itself as support for its arguments against 
deintermixture.® 


Except, therefore, for the fact that the Commission’s 
action assigning Channel 31 to Peoria was contained in the 
same order which deleted Channel 8 and added Channel 
25, any question as to its validity would not be even 
technically within the ambit of these proceedings. But in 
any event neither the allocation of 31 nor the grant to 
WMBD on that channel is material to the adjudication 
or redress of any rights now asserted by WIRL. We re- 
spectfully urge, therefore, that if the Court should decide 
these proceedings in WIRL’s favor, its judgment with re- 


spect to the order of March 1, 1957 should be so framed 
as to exclude any purpose to invalidate the Commission’s 
allocation of Channel 31 to Peoria or, alternatively, that 
it recognize WMBD’s right to construct and operate a 
station on that channel pending further Commission pro- 
ceedings on remand.‘ 


3 Brief, p. 31. 


4 Although during the course of the rule-making proceeding the Commission 
declined to sever Channel 31 since in its view it was an integral part of 
the interim allocations program, it is extremely doubtful that it would now 
disturb the allocation of Channel 31 to Peoria even if the substitution of 
Channel 25 for Channel 8 were invalidated. All we are asking of the Court, 
however, is that the Commission be left free, by this Court’s mandate, to 
take such action with respect to Channel 31 and WMBD as it may decide 
upon, consistent with the Communications Act. 
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CONCLUSION 


For the foregoing reasons, Intervenor WMBD, Ine. 
requests that if a judgment of reversal or modification of 
the Commission’s order of March 1, 1957 should result 
from these proceedings, it should ‘contain a proviso that 
it does not apply to that part of the Commission’s order 
which allocated Channel 31 to Peoria or, alternatively, 
that it does not require the Commission to stay WMBD’s 
authorization to construct or operate a television station 
on Channel 31 pending further proceedings on remand from 
this Court. 


Respectfully submitted, 


W. TxeEopore Prerson 
Harotp D. Conen 
Attorneys for Intervenor 
WMBD, Inc. 
1007 Ring Building 
Washington 6, D. C. 
Of Counsel: 


Prerson, Barz & Down 
October, 1957, 
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FOR THE DISTRICT OF COLUMBIA 


WIRL TELEVISION COMPANY, 
Petitioner, 


Ve 


UNITED STATES OF AMERICA and 
FEDERAL COMMUNICATIONS COMMISSION, 


Respondents, Case No. 13,768 


} 
} 
} 
| 
| 
| 
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Pursuant to this Court's Order dated December 4, 1958, the 
United States submits its views "on the issue of appropriate action 
on remand from the Supreme Court". It is the United States’ position 
that this Court should postpone consideration of the instant case, 


pending its determination of Sangamon Valley Television Corp. v. 


United States, Case No. 13,992. 
Whe Gugrene Court vemantea the instant ‘case: te this: chert “for 
appropriate action im the light of the matter called to this Court's 
attention on page 7 of the Solicitor General's brief in No. 234, 
Sangamon Valley Television Corp. v. United States, ek WIRL 
Television Company v. United States, 358 U.S. Si. The cited portion 


-2- 
of the Solicitor General's brief in Sangamon brought to the Court's 
attention certain testimony given before the Subcommittee on 
Legislative Oversight af the House Committee on Interstate and 
Foreign Commerce, which indicated that vhile the Sangamon (Springfield) 
rule-making proceeding was pending before the Counteetan C3 parte 
presentations on the merits were made to Commissioners. 

The testimony before the Oversight Subcommittee does ‘not indicate 
that any ex parte pleas were made to the Commissioners in the Peoria 
rule-making proceeding. The Supreme Court's remand, therefore, stens 
not from'any Oversight testimony as to Peoria or from any matters 
presented in WIRL's petition for eacticvasts but from the [relationship 
between the Peoria and Springfield deintermixture proceedings. As 
the Solicitor General's brief pointed outs the two Commission decisions 


1/ Specifically, the case was not remanded to consider contention, 
previously rejected by this Court, that Peoria was picked - special 
consideration by the Commission because of some undisclosed improper 
reason, or because of undue pressure by the Senate Interstate and 
Foreign Commerce Committee and/or Senator Kerr. The Solicitor General 
urged that this Sisicss (Gass are fa Cane BO, GOT Gat Seca oe 


nature of these charges (Gov't. Br. in Case Wo. 242, Oct. 1958, 
p- 12), and the Supreme Court remanded solely on the ground previously 
noted. 


2/ See Gov't. Br. in opposition, Case No. 235, October Term, 1958, 
note 2, p. 4; Gov't. Br. in opposition in Case No. 242, October Tern, 
1958, p. 10. Im its Report and Order in this case, the Commission 

stated (App. 124, n. 12): 


"# * * A station on this frequency [VHF Channel 2] in 
Springfield would have provided VHF service to parts of 
the service areas of the UHF stations in Peoria; and con- 
versely a station on Channel 8 in Peoria would provide 
VHF service to portions of the area that will be serve 
by UHF stations in the Springfield-Decatur ares, which 
the Commission believes should be all-UHF.” 


See, also, Springtield Report and Order, 22 F.C.C. 318, 327 


na 


to deintermix the Peoria and Springfield areas, respectively, were to 
some degree interrelated: A VHF channel operating in either area 
would provide parts of the other area with VHF service. We think, 


therefore, that the Supreme Court remanded the instant case because 
of its geographical link with Sangamon. 
The appropriate action to be taken in this case is thus necessarily 


dependent on the action taken by this Court in Sangation. If this Court 
should determine that the Springfield proceeding mst be reopened and 
redetermined, the Peoria rule-making proceeding should also be remanded 
to the Commission, so that it may have the opportunity of redetermining 
that allied proceeding if it deems such redetermination to be in the 
public interest. If, however, this Court finds that the Springfield 
decision should be reaffirmed, it should also reaffirm the instant 
ease. Accordingly, we recommend that this case be held in abeyance 
pending this Court's determination in Sangamon. 
Respectfully submitted. 


VICTOR R. HANSEN, 
Assistant Attorney General, 


ROBERT A. BICKS, 
First Assistant, 


HENRY GELLER, 
Attorney. 


February 4, 1959 
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FEDERAL CCMMUNICATICNS COMMISSION, 
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ILLIWAY TELEVISION, INC.; WMBD, INC,; TELE-YIEWS NEWS COMPANY: 

AMERICAN BROADCASTING-PARAMCUNT THEATRES, INC,; WEST CENTRAL BROADCASTING COMPANY 

HILLTOP BRCADCASTING COMPANY; and MID ILLINOIS TELEVISION COMPANY, 

Tntervenors. 


No 


WIRL TELEVISION COMPANY, 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 


ILLIWAY TELEVISION, INC.; WMBD, INC,, TELE-VIEWS NEWS COMPANY 


AMERICAN BROADCASTING PARAMOUNT THEATRES, INC,, WEST CENTRAL BROADCASTING COMPANY 
HILLTOP BRCADCASTING COMPANY; and MID ILLINGIS TELEVISION COMPANY 


intervenors, 


12.919 


WIRL TELEVISION COMPANY, 


Apwlilant, 
V Pr 


FEDERAL CCMMUNICA TIONS COMMISSICN, 
Apnellee, 
ILLIWAY TELEVISION, INC.; WMBD, INC,; TELE-VIEWS NEWS COMPANY; 
AMERICAN BRCADCASTING-PARAMCUNT THEATRES, INC,, WEST CENTRAL BROADCASTING C 
HILLTCP BROADCASTING COMPANY, and MID ILLINOIS TELEVISION COMPANY, 
Intervenots, 
Petition te Review and On Appeal From Crders and Decisions Of 


The Federal Communieauons Commission 


JACK P. BLUME MARCUS COHN 


1001 Connecticut Ave., N.W. 317 Cafritz Bldg. 
Washington, D. C. Washington 6, D. C. 


Attorney for Intervenor Attorney for Intervenor 
West Central Broadcasting Company Hilltop Broadcasting Company 


ANSWER TO PETITION FOR REHEARING 


West Central Broadcasting Company and Hilltop Broadcasting 
Company, Intervenors in the above-entitled actions, pursuant to Rule 
26 (b) of the General Rules of this Court, respectfully submit this 
answer to the Petition for Rehearing filed on April 11, 1958 by Petitioner- 
Appellant, WIRL Television Company. It is respectfully| urged that the 
alternative requests of Petitioner-Appellant that this Court's decision in 
the instant case, issued on March 27, 1958, be reconsidered or that the 
matter be reheard before the full Court sitting en banc, should be de- 
nied because Petitioner-Appellant has failed to suggest any area in 
which the Court's opinion has not properly considered the questions of 
law and fact presented, and because it has failed to adduce any argu- 
ments of law or fact which were not considered by this Court in its de- 
cision of March 27, 1958. 


Petitioner-Appellant's request for reconsideration 'or rehearing 


en banc is grounded on a misinterpretation of the plain and unequivocal 
language of this Court's opinion. Petitioner-Appellant asserts (Peti- 
tion for Rehearing, p. 4) that this Court's opinion upholding the validity 


of the challenged Commission action was based upon an erroneous un- 
derstanding by the Court that the long range objective of the Commis- 
sion in deleting VHF Channel 8 from Peoria was to encourage UHF, 
and that the challenged action was a rational choice of means to achieve 
this goal. A statement defining the Commission's long range objective 
does indeed appear in the Court's opinion. However, Petitioner- 


1 To the extent that Petitioner-Appellant may argue that the general matter 
here involved is of sufficient importance to warrant oT RE by the full 
Court sitting en banc (Petition for Rehearing, p. 19) its argument is not well 
taken, and in addition, is untimely. Significantly, although the alleged impor- 
tance of the legal questions presented has not changed since the|instant actions 
were instituted, Petitioner-Appellant never suggested en banc consideration 
until it had been unsuccessful before a panel of the Court. Moreover, as this 
Court's opinion makes clear, the basic legal question presented has been de- 
cided previously en banc in the Coastal Bend case, cited in the Court's opinion 
in this case. 


2 


Appellant completely ignores the sentence immediately following, which 
accurately states that the Commission's "interim" goal was to improve 
the opportunities for effective competition among a greater number of 
stations, and the fact that this Court held that the deletion of Channel 8 
from Peoria was a reasonable method for achieving this interim goal. 
In other words, this Court's opinion considered the precise question 
which was raised by Petitioner-Appellant, and it cannot be validly argued 
that the Court's decision is based on any erroneous premise or misin- 
terpretation of the Commission's decision or of the actual question 
which was presented. 
Once this is understood, it is clear that Petitioner-Appellant has 
made no argument in the Petition for Rehearing which was not fully con- 
sidered in this Court's decision of March 27, 1958. All of the argu- 
ments made in the Petition for Rehearing were made in the briefs filed 
by Petitioner-Appellant and in its oral argument. The only ostensibly 
new factual material presented in the Petition for Rehearing consists of 
a reference to a decision of the Commission refusing to "deintermix" 
Champaign, Illinois, released by the Commission on March 25, 1958, 
long after the matters involved here were presented to this Court (see 


Petition for Rehearing, pp. 8-14, 21-29). However, Petitioner- 


Appellant's reference to the Champaign decision is nothing more than 
the citation of an additional instance in which Petitioner-Appellant 
claims that the basic principles applied by the Commission in the instant 
proceeding were applied in an inconsistent manner in another, wholly 
separate, proceeding. Petitioner-Appellant's original brief in this 
matter made such a charge with respect to several other Commission 
decisions (see original brief, pp. 29, 34-37). The charge of inconsis- 
tency, and its bearing on the validity of the Commission determination 
here under review, were fully considered by this Court in its decision 
of March 27, 1958. Indeed, Petitioner-Appellant admits that its refer- 
ence to the Champaign case constitutes merely another example of a 
basic legal contention which it presented to this Court originally, for 

it classes the Champaign case with the Madison and Hartford cases, 
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whose alleged inconsistency with the instant decision was fully argued 
to this Court by Petitioner-Appellant (see Petition for Rehearing, p.13). 


The basic legal principles applicable to the res.:lution of the 
instant dispute were not first enunciated in the Court's decision of 
March 27, 1958. The legal question here presented is not a novel one, 
nor does the Court's application of legal principles to the instant facts 
present any departure from previous determinations in this field. Of 
course, the record in the Champaign case is not before this Court at 
this time, nor do Intervenors have sufficient knowledge of the matters 
there involved to express any opinions concerning the correctness of 
that determination. If the Commission erred in the Champaign case in 
its application of basic principles to the facts presented, that error 
may be cured by this Court if the matter is presented to it for review. 
In reviewing that case or any other case in which similar questions are 
raised, the legal principles which will be applied are those well estab- 
lished basic doctrines which have been reiterated in the Court's opinion 
of March 27, 1958. Certainly this entire matter is appropriate neither 
for reconsideration of that decision or for rehearing by the Court en 
banc. It is respectfully urged that the Petition for Rehearing should be 
denied. 

Respectfully submitted, 


JACK P. BLUME 
1001 Connecticut|Avenue, N.W. 
Washington, D. C. ; 


Attorney for Intervenor, West 
Central Broadcasting Company 


MARCUS COHN 
317 Cafritz Building 
Washington 6, D.C. 


Attorney for Intervenor, 
Hilkiop Broadcasting Company 


April 21, 1958 


ANSWER OF APPELLEE-RESPONDENTS TO 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,768 
WIRL TELEVISION COMPANY, Petitioner 
v. 


UNITED STATES OF AMERICA and 
FEDERAL COMMUNICATIONS COMMISSION, Respondents 


ILLIWAY TELEVISION, INC., et al., Intervenors 


Nos. 13,769 
Se 


WIRL TELEVISION COMPANY, Appellant 
v. 
FEDERAL COMMUNICATIONS COMMISSION, Appellee 


ILLIWAY TELEVISION, INC., et al., Intervenors 


PETITION TO REVIEW AND ON APPEAL FROM ORDERS 
AND DECISION OF THE FEDERAL COMMUNICATIONS 
COMMISSION 


ANSWER OF APPELLEE-RESPONDENTS TO PETITION FOR 
REHEARING 
The Federal Communications Commission and the] United 
States of America, appellee-respondents in the above-entitled 
cases, hereby file this Answer to the Petition for Rehearing 
filed by WIRL Television Company (WIRL), in which WIRL asks 


this Court to reconsider its decision herein, filed March 27, 


? order 
1958, or in the alternative toa rehearing before the full 


Court sitting en banc, 


oy fe 
The Commission has determined, upon careful consideration 
of the voluminous pleadings filed in a formal rule making 
proceeding, that it would be in the public interest to de- 


intermix Peoria, Illinois by deleting Channel 8 and assigning 


UHF Channels 25 and 37 in Sere to the two UHF channels 
1 


already assigned to Peoria. The deleted channel was assigned 
to the Rock Island-Davenport-Moline area, now an all-VHF 
2} 

area, as a third VHF channd, This Court on March 27, 1958 
sustained the Commission's decision, finding no arbitrariness 
in the decision and no denial of procedural rights to the 
parties, 

WIRL seeks reconsideration or rehearing on three grounds: 
(1) the Court's alleged failure to evaluate properly WIRL'‘s 
contention that deletion of the VHF channel from Peoria was 
arbitrary; (2) its, alleged improper interpretation of WIRL's 
argument that it was entitled to a full evidentiary hearing; 
and (3) the Court's alleged failure to consider WIRL's con- 
tention that deleting the VHF assignment from Peoria violated 
I/7 UHF stations were operating on Channels 19 and 43 in Peoria 
prior to the Commission's decision. 
2/ The Commission found that the Peoria area is predominantly 
UHF, that the terrain is satisfactory for UHF propagation, 
that the vast majority of sets are equipped for UHF, that 
several UHF stations in the area are providing service to the 
public, that additional UHF channels in the lower portion of 
the spectrum are available to replace Channel 8, that signi- 
ficant populations would not be without any service if that 


channel is deleted and, most important, that more effective 
competition among a greater number of stations in Peoria would 


39% 


307(b) and Federal Communications Commission v. Sanders Brothers 


ee 


Radio Station, 309 U.S. 470. 

The essence of WIRL's first contention here 
Commission has not been fair and uniform in apply 
ciples set forth in its Second Report on Deinterm 
Docket 11532 on June 26, 1956 since only Springfi 
Peoria, Illinois allegedly have been deintermixed 
Commission decisions accomplishing this action ar 
with Commission decisions rejecting deintermixtur 
WIRL misconstrues both the facts 


areas. However, 


First of all, contrary to WIRL's contention, 
mission has taken final action which deintermixed 
areas other than central Illinois where Springfie 
On March 1, 


are located. 1957 when the Springfie 


Peoria cases were decided, deintermixture was als 


is that the 
ing the prin- 


ixture in 


eld and 


and that the 


e inconsistent 


e in other 


and the law, 
the Com- 
channels in 
2d and Peoria 
1d and 


o applied 


in Elmira, New York where VHF Channel 9 was deleted leaving 


UHF Channels 18, 24 and 30 there. 22 F.C.C. 307. 


same date Channel 9 was also deleted from Hatfield 


3/ 


22 F.C.C. 382. Only recently on April 4, 1958, 


mission in Walla Walla, Washington deleted Channel 


2/ (Cont'd) be insured by the channel shifts (R. 
Commission also found that the Rock Island area t 
Commission reassigned Channel 8 is predominantly 
there is little change of additional television s 
that area unless a VHF channel is added, and that 
would afford a much-needed third local outlet the 
6). 


3/ This action with respect to Hatifeld is on app 
Court in Case Nos. 14,046 and 14,047. 


On the 


Indiana, 


the Com- 


s 5 and 8 


1005). The 
0 which the 
VHF, that 
rvice in 
Channel 8 
re (R. 1005- 


eal in this 
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in order to deintermix that area, leaving UHF Channels 22, 24, 
and 50 assigned to the Walla Walla community. 16 Pike & Fiscter, . 
R.R. 1636. 

Furthermore,in Evansville, Indiana and Fresno, California 
the Commission has tentatively applied the principle of 
deintermixture by determining that Channels 7 and 12 should be 
deleted from Evansville and Fresno, respectively, leaving UHF 
Channels 14 and 50 in Evansville and 18, 24, 47 and 53 in 
Fresno. See 22 F.C.C. 365 and 307. However, since the Com- 
mission had issued unconditioned construction permits for 
Stations on VHF Channels 7 and 12 prior to the institution of 
these rule making proceedings,the Evansville and Fresno 


permittees are entitled to public hearings by virtue of Section 


316 of the Communications Act, 47 i 316, before the 
4 


Commission action can be made final, 

Thus, WIRL's contention that the Commission in deleting 
UHF channels from Peoria and Springfield has arbitrarily 
limited its deintermixture plans to only one area of the 
United States is factually inaccurate, Further, the fact 
that appropriate circumstances may exist in only limited 
number of areas for taking interim action to provide greater 


4/ In addition the Commission has outstanding Notices of 


Proposed Rule Making looking towards the possible deintermixture 
of Columbus, Georgia, 22 F.R. 4365 and 23 F.R, 489, Presently 
Channels 4, 28 and 34 are assigned to Columbus, the latter 
channel being reserved for educational purposes, The Commission 
has issued a Notice of Proposed Rule Making lookin¢c towards 

the deletion of Channel 4 in order to make the area all-UHF, 
However, a counterproposal has been suggested and the Com- 
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opportunities for competition among a larger number of stations, 
within the criteria (see Res. Br. 7-8) set out in| the Com- 
mission's Report and Order of June 26, 1956, does! not make 


such action arbitrary or capricious. Coastal Bend Television 
Co. v. Federal Communications Commission, 98 U.S.) App. D.C. 251, 


234 F.2d 686; Gerico Investment Co. v. Federal Communications 
Commission, 99 U.S. App. D.C. 379, 240 F.2d 410; Jacksonville 
Journal Co. v, Federal Communications Commission,|__ U.S. App. 
D.C. ___, 246 F.2d 699; and see Securities & Exchange 
Commission v. Chenery Corp., 332 U.S. 194. 
WIRL continues to urge to this Court that the Commission's 
decision is arbitrary because of its alleged inconsistency - 
with other Commission decisions. As we pointed out in our 
brief on the merits (pp. 38-46) the different resnlts reached 
in the different cases before tie Commission reflett no more 
than the reasonable reactions of individual commissioners to 
different factual situations. WIRL's citation of| the Champaign 
case recently decided by the Commission (16 Pike & Fischer, 
R.R. 1630) is but one more example of a contrary result being 
reached in the light of quite different factual circumstances 
from those prevailing in Peoria. 


Thus in Champaign, unlike Peoria, there were|no existing 


UHF stations and no outside UHF station provided even a Grade 


47 (Cont'd) mission has issued a Second Notice of| Proposed 


Rule Making to consider the wisdom of deleting Channel 4 
and adding 3 and 9, thus making the area primarily. a VHF 
area, 


=6= 
B service to Champaign. Therefore, criterion two of the five 
set forth in the Commission's June 26, 1956 report for evaluating 
whether the public interest would be served by deleting a 
VHF channel from a community was met in Peoria but not in 
Champaign. Similarly, with respect to criterion three, there 
was approximately 100% UHF set saturation in Peoria, whereas 


the number of sets, capable of receiving UHF signals in Champaign, 


its sister city, Urbana, and the bulk of Champaign county was 
3/ 6/ 
substantially less than 100%. There are other distinctions, 


5/ It was stated by the petitioners seeking deintermixture in 


Champaign that the UHF conversion in Champaign-Urbana, as of 
December 1956, was only 61%. 


6/ WIRL complains of the fact that the Commission, in rejecting 
the suggestion that the Champaign VHF station might be 
reassigned to Lafayette, Indiana (where it would be a first VHF 
station), indicated that this would be of little use insofar 

as deintermixing Champaign is concerned, since the VHF channel 
in Lafayette would provide the Champaign-Urbana area with 

VHF service. This, holding WIRL argues, is inconsistent with 
the Peoria situation where a VHF station on the channel 

deleted from Peoria and assigned to Rock Island-Davenport- 
Moline would similarly provide some VHF service to the 

Peoria ares. But in Peoria there are two existing UHF stations 
and the public, which is 100% converted to UHF reception, 

has, the Commission found, a habit of viewing the UHF stations 
in preference to distant VHF Signals. In Champaign,on the 
other hand, there is no UHF Station, no such UHF viewing habit, 
and many persons can only receive VHF. It could therefore be 
reasonably expected that the VHF service from Terre Haute and 
Lafayette would have a substantially greater impact upon UHF 
Stations trying to get started in Champaign than the peripheral 
VHF service would have on the existing and proposed Peoria 

UHF stations. 
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but these will suffice to make our point, 
WIRL also suggests that this Court improperly 
its argument about being entitled to a full eviden 
The Court having heard arguments on both sides of 
cedural question as to whether WIRL was entitled t 
adjudicatory hearing held: 


"... We can see no basis for saying... tha 


pellant /WIRL/ was denied the procedural righ 
a protesting party in a rule making proceedin 
However, WIRL argues again, as it did in ts b 
it is entitled to an adjudicatory hearing because 
ceeding here was concerned with but one community 


But, as was pointed out in our brief (pp. 51-53), 


| 
ceeding before the Commission was clearly rule mak 


concerned not just with Peoria but also with the R 


Davenport-Moline area. Likewise, as mentioned in 


the argument that the case applied only to one par 
refuted by the almost unprecedented number of inte 
all of whom are vitally interested in the Commissi 
It is well settled that the instant situation was 


and not “adjudicatory in purpose and result". (Pe 


for Rehearing, page 17). 


United States, 93 U.S. App. D.C. 342, 210 F.2d 


Vv. 


v. Federal Mmunications Commissi 


Investment Co. 
App. D.C. 379, 240 F.2d 410. 
Finally, there is no merit to WIRL's contenti 


Court "failed to consider" WIRL's argument that de 


interpreted 


the pro- 


Oo an. 
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tiary hearing. 
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Channel 8 violates Section 307(b) of the Communications Act, 
47 U.S.C. 307(b), and the principle established by the 
Sanders case, supra. Appellant WIRL in its brief (pp. 22-26) 
fully argued this point, as it did on Oral argument,and the 
respondents likewise met the argument in their brief 
(pp. 23-26) and on oral argument, The Court, while not re- 
ferring specifically to either 307(b) or the Sanders case, did 
expressly rule against the WIRL's contentions when it said: 

“We have considered the other contentions of 

appellant and find in them no baéis for reversing 

the action of the Commission." 

Furthermore,the argument is patently misconceived. The 
objective of both Section 307(b) and the Commission's action 
in deleting Channel, 8 from Peoria is the same - the distri- 
bution of frequencies in the manner best calculated to pro- 
vide the greatest amount of television service to the States 


and communities involved (including both reception of adequate 


service and the existence of adequate local transmission 
apres 


facilities). The Commission's conclusion on the basis of 

the record here and in Docket 11532 that despite the head 
Start of the UHF stations in Peoria, operation there by the 
one VHF station proposed in 1952 is likely to jeopardize 
seriously the continued successful operation of one or both 
of the existing UHF stations as well as to eliminate any real 
possibility of the successful development of a fourth Station, 


was clearly a reasonable one. Moreover, it is undisputed 
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that a third service in the Rock Island-Davenport-Moline area, 
which has two established VHF stations, can be provided in 
the foreseeable future only by addition of a new VHF channel; 
the assignment of any number of UHF channels to the area will 
be of no practical consequence, It is thus clear that the 
Commission action is consistent with, if not in fact dictated 
by, the mandate of Section 307(b). 
CONCLUSION 
WIRL’s "Petition for Rehearing" reargues issués already 
presented to and passed upon by the Court. Neither recon- 
sideration of nor rehearing on such issues would serve any 
useful function. 


For the reasons set forth above appellee-respondents 


respectfully submit that WIRL's “Petition for Rehearing” 


be denied, 
Respectfully submitted, 
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I. 

No attempt will be made to discuss each and every argument 
made by the Commission and the intervenors in their various briefs. 
Several matters, however, require further consideration. First, both 
the Commission and the intervenors West Central Broadcasting Com- 
pany and Hilltop Broadcasting Company (who have filed a joint brief) 
claim that appellant's Statement of Facts contains much improper 
material and irrelevant matters. However, appellant submits that this 
background material concerning the general efforts of the Commission 
to improve the UHF-VHF situation, the interest shown by Congress 
therein and the pressures upon the Commission, is of greatest rele- 
vance and importance in understanding precisely how limited, dis- 
criminatory and paltry were the final results of the Commission's ex- 
tensive investigations. The results served only to victimize a few 


operators in a few markets with the end in view of relieving the pres- 


sures. Peoria ends up a hand-picked victim of this selective technique, 
with the existing UHF stations in Peoria as the primary beneficiaries. 
I. 

This highly selective deletion of a few valuable VHF facilities, 
based on the new principle of "equalizing competition" after informal 
"rule making" procedures, is completely illegal and improper. Appel- 
lant in its brief separated this general argument into three points: 

(1) the selection of a few markets was arbitrary and discriminatory; 

(2) the final deletion of Channel 8 violated Section 307(b) of the Communi- 
cations Act; and (3) it was illegal to delete channels in only a few mar- 
kets just to equalize competition. For purposes of this Reply Brief 
these arguments can be combined so as to point out the difference be- 
tween appellant's concept of proper regulatory authority and that of the 
Commission and the intervenors. The Commission argues (pp. 18-26 
of its brief) that since it established a nationwide allocation table in the 
Sixth Report and Order by rule making, it can now amend that table by 
rule making on a case-by-case basis in a few hand-picked areas, and 
that it can do so even though the basic principle to support the change -- 


3 
"equalizing competition" -- is a totally new and completely foreign 
concept to those found in the Sixth Report and Order. 

This, it is submitted, is not the law. As Appellant's brief sets 

forth (pp. 19-21), the Commission's Sixth Report and Order established 
general allocation principles and priorities; channels were allocated to 
over 1250 communities based upon these clearly defined principles. 
Section 3.606 of the Commission's Rules sets forth the final allocations, 
which in turn are based upon the principles set forth in the Sixth Report. 
This was truly a nationwide proceeding of future effect. Indeed, from 
September, 1948, until April, 1952, there was a "freeze"|on and no 
television applications were accepted for processing. The Logansport 


decision’ simply stands for the proposition that the Commission has 


the authority to adopt a nationwide plan defining in advance "the con- 
ditions upon which licenses will issue," and that informal rule making 
procedures suffice because the plan was of future effect and general ap- 
plicability. The Court further found that the evidence supported the 
Commission's allocation in Logansport and was consistent) with the 
general principles of the Sixth Report. The Logansport case, therefore, 
approves Commission rule making action where three fundamental con- 
ditions are present: (1) the proceeding is of nationwide applicability; 
(2) the proceeding is of future effect; and (3) the principles and priori- 
ties adopted are applied uniformly and fairly to all applicable situations. 
What were the general principles of the Sixth Report which sup- 
ported the allocation of Channel 8 to Peoria in 1952? First, the Com- 
mission found that intermixture of UHF and VHF channels |was essential 
to a truly nationwide system of television (1 R. R. 91:663).. Second, the 
Commission recognized the superior propagation characteristics of 
the VHF channels and concluded that VHF could "effectively cover large 
areas." It therefore assigned VHF wherever possible to the larger 
cities, such as Peoria, "since such cities have broad areas of common 
interest" (1 R.R. 91:621). Third, it attempted to provide at least one 
service to all persons and utilized the broad coverage VHF stations for 


1 Logansport Broadcasting Corp. v. United States, 93 U.S. App. D.C. 342, 210 F./2d 24 (1954). 
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this purpose (1 R, R, 91:620). These general principles then were key- 
stones of the Sixth Report and Order. The allocation of Channel 8 to 
Peoria follows these principles, and as such is clearly consistent with 
the mandate of Section 1 of the Act to make available a radio service to 
"all the people" and Section 307(b) to allocate frequencies on a "fair, 


efficient and equitable" basis.” 


In reliance upon this allocation, appellant prosecuted its appli- 
cation for four years; it expended in excess of $50, 000 and incurred 
commitments of around $300, 000 (See page 5 of appellant's brief). Its 
reliance in good faith was fortified by Commission decisions time after 
time refusing to delete Channel 8 from Peoria. 

Indeed, in November of 1955, the Commission issued a key de- 
cision directly concerning Peoria and several other "pilot" communities, 
in which proceedings were pending to determine whether to adopt the 
principle of "selective deintermixture" on a nationwide basis (13 R. R. 
1511). "Selective deintermixture" was a method whereby all markets 
which were predominately UHF, or had possibilities of being UHF, 
would be guaranteed continuance as UHF markets by virtue of deleting 
any VHF channels in those particular areas. It was urged in those pro- 
ceedings that UHF and VHF could not succeed side by side, and UHF, if 
it were to develop|and prosper, had to be free from VHF competition. 
The Commission, in its November, 1955 Order, expressly refused to 
adopt the principle of "selective deintermixture", finding that it would 
not afford a meaningful solution to the general problems facing UHF. 
Furthermore, the Commission concluded that "considerations of both 
fairness and practicability preclude an ad hoc approach such as that 
suggested". (13 R.R. at 1517). 

In summary, the Sixth Report and Order adopted general prin- 
ciples, including the principles of intermixture and use of VHF in large 
areas with common interest (such as Peoria), and applied these princi- 
ples uniformly. In the November, 1955 Order, the Commission con- 
sidered the possibility of modifying or changing the original policy of 


2 47 U.S.C.A. Sec. 151, 307(b). 
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"intermixture". Though the policy of "selective deintermixture" was 
not adopted, the Commission's action represented a reevaluation of the 
overall principles of the Sixth Report and Order in an attempt to arrive 
at a fair overall solution to the problems facing the UHF broadcasters. 
There is no question but that the Commission can amend its Table 
of Assignments and add new channel assignments to specific communi- 


ties, as long as the new assignments are consistent with and follow 
fairly the principles of the Sixth Report and Order. The Van Curler S 


case presented this situation exactly; the Court squarely upheld the 
Commission's power to add new channels so long as the allocation is 
consistent with the principles of the Sixth Report and Order (and inci- 
dentally over the objections of the UHF stations who claimled they 
couldn't compete). Also, the Commission can re-examine the basic 
principles adopted in the Sixth Report and Order; if it finds them no 
longer sound, it can modify its policies and adopt a new general prin- 
ciple. This sort of re-examination was made by the Commission in its 
November, 1955 Order, when it refused to adopt "selective deinter- 
mixture" as a new principle of allocation. 
However, in the instant case, the Commission refuses to follow 
either of these techniques. It is refusing to follow the principles of the 
Sixth Report. Yet, it is not adopting a new nationwide policy fairly 
applicable across the board. This is the real evil of the Commission's 
action. Its piecemeal, discriminatory application of what amounts to a 
new and different general principle of allocation is totally contrary to 
the principles of the Sixth Report and Order. Yet the violation of the 
Sixth Report is accomplished not by re-examining and amending those 
general principles, but rather by overruling them in a few|selected 
markets on a totally ad hoc basis. This is discrimination at its worst. 
Particularly is the evil manifest where the sole basis for the deletion 
of Channel 8 is the announced principle of "equalizing competition" in 
Peoria alone. 


Ce 
3 Van Curler Broadcasting Corp. v. United States, 98 U.S. App. D.C. 432, 236 F! 2d 727 (1956), 
cert. denied, 352 U.S. 935. 
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To point up the illegality of attempting to promulgate a new and 
contradictory rule of allocation applicable on a selective basis, Appel- 
lant in its brief (page 25) posed the question of whether the Commission 
could deny a radio application for 50, 000 watts where other local radio 
stations objected claiming that such a grant would lessen "the oppor- 
tunity for effective competition". The Commission answers (page 23, 
footnote 20) by pointing out first that the problem has never arisen 
(which is no answer at all). It then says, "If there was such a history, 


the Commission might very well have amended its AM rules to preclude 


establishment of high-powered stations" except in certain circumstances 
(emphasis supplied). This is precisely what the appellant insists the 
Commission must do in the instant case: either it must amend its rules 
so as to adopt a new general principle applicable equally to all, or it 
must follow the Sixth Report. It is the Commission's refusal to do one or 
the other, which constitutes a patent violation of its own rules and con- 
stitutes discrimination of the worst sort. 

In Peoria and Springfield, Section 3.606 and the principles behind 
it were simply set aside; substituted therefor was a totally new principle 
of "equalizing competition". The Commission claims that experience 
has shown that intermixture was hot a good principle and that "we know 


in retrospect what we could not know in 1952" (page 25). If so, it is sub- 


mitted that the proper solution is to adopt a new rule of uniform applica- 
bility. As it is now, the Sixth Report and Order and its principles still 
apply in over 1250 markets! In Peoria and a few others something 
different has been substituted: a principle of "equalizing competition" so 
that a few UHF stations are better able to stand the rigors of competition! 
The Commission and the Intervenors attempt to "whitewash" the 
Commission's action by creating an illusion that the Commission's acti- 
vities in Peoria are simply one example of many actions taken to im- 
prove the local VHF-UHF competitive problems; that its action is con- 
sistent with the requirement that it should provide for a fuller use of the 
broadcasting band.” This is demonstrably not the case, however. 


4 Section 303(g) of the Communications Act of 1934, as amended, 47 U.S.C.A. Sec. 303(g). 
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A few basic fundamentals must be established in order to demon- 
strate why the Commission's action in Peoria is not simply one of many 
similar proceedings. In the first place, there is now pending a general 
inquiry to determine the advisability or not of moving all |television to 
the UHF band. It is not true, however, as implied by Intervenors (page 
6 of their brief), that the Commission has already decided to move tele- 
vision to the UHF band. It is the sheerest sort of speculation to pre- 
dict when and under what circumstances any such move will occur, or 
indeed to predict whether it will occur at all. We simply|don't know. 
Second, because of the totally speculative judgment as to whether tele- 
vision will ever be all in the UHF band, it is not correct to state that 
the instant proposal to delete Channel 8 is "interim" to the Commission's 
long range action in moving television to the UHF, or that it is "interim" 
to some bigger or more significant action yet to come. The fact is that 
the deletion of Channel 8 is final and forever. Central Illinois is for- 
ever doomed to receive second class (comparatively speaking) tele- 
vision service. 


Third, it is extremely important to keep in mind that cases where 


UHF or VHF allocations are added to communities need no support from 
any principle of "equalizing competition." Adding allocations makes 
available more potential services of all kinds, and thus complies with 
the express mandate of both Sections 303 and 307 of the Act. Fourth, 
from a technical point of view the VHF facility is superior to the UHF 
in that the VHF reaches more people with better service.| If UHF were 
equal to VHF technically, there would be no so-called competitive ad- 
vantage in the VHF facility. It is only because of the technical dis- 
parity that the UHF stations in Peoria profess to need protection. 

The deletion of the VHF facility therefore deprives the area of a 
concededly superior service. The public is denied a service designed 
for broad area coverage. Instead, the area receives but another dupli- 
cated inferior UHF service, which can provide no more nor better 


5 unless otherwise indicated, any reference to “Intervenors’ brief" means the joint Reply Brief of 
West Central Broadcasting Co. and Hilltop Broadcasting Co. 
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service than the other existing UHF stations. Contrary to the position 
of the Commission, appellant does not concede that the Peoria area is 
ideally suited for UHF coverage. In fact appellant argued that there are 
significant areas where the terrain is sufficiently rough that UHF can- 
not do an adequate job (R. 494, 585-86). Thus, the public is the loser. 
Indeed in this very case, some 40 towns, farm bureaus, labor groups, 
and the Attorney General of the State, opposed the deletion of Channel 
8, because of this loss of superior service (p. 11 of appellant's brief). 
If therefore, the public is to be deprived of this superior service, and 
if the allocation principles of the Sixth Report are to be abandoned in 
Peoria, it seems obvious that such action should be the result of com- 
pelling necessity and subject to some general policy of overriding im- 
portance. 

But what are the facts? Concentrating solely on those markets 
where the Commission initially proposed to delete the superior VHF 
allocation, we find that there were originally nine of these markets. In 
two of the markets, the Commission decided against deleting the VHF 
allocation, and in two other markets the Commission finally added VHF 
allocations. (Appellant's brief, page 12). This left but five markets. 
In two of the five, Evansville and Fresno, it is necessary to hold "show 
cause" proceedings because stations are on the air on the VHF channels. 
In these cases, particularly in light of the burden of proof and the clearly 
apparent change of attitude (there has never been another market dein- 
termixed since Peoria), it may well be demonstrated that the VHF chan- 
nels should not be deleted. In another market, Elmira, New York, 
there had been no processing of any VHF applications; thus there had 
been no substantial reliance upon the VHF allocation. Thus no one was 
in a position to claim substantial prejudice or lack of fairness. 

Only in Springfield and Peoria, Illinois, has the Commission 
finally deleted VHF channels where there had been a long reliance on 
the channels. These two areas, involving but a handful of stations and 
a comparatively insignificant number of persons, end up the only real 
victims of the new principle of "equalizing competition" so as to destroy 
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superior VHF service. This, it is submitted, is arbitrariness at its 
height. There were at least 20 communities where UHF stations were 
on the air with only one VHF channel allocation. (Page 17 of appellant's 
brief). Since the Peoria decision, not a single one of these markets has 
lost its valuable VHF allocation. As a matter of fact, in many markets, 
the Commission has expressly refused to deintermix the market. (Page 
18 of appellant's brief). The Commission points out that in two cases, 
Erie, Pennsylvania, and Columbus, Georgia, the Commission has in- 
stituted further proceedings looking toward the possible deletion of VHF 
channels from these communities. But these are only preliminary 
orders instituting rule making proceedings; since both communities 
have existing VHF services in operation, any deletion of the VHF allo- 
cations is a long way off, if ever. 

Therefore, appellant stands on its statement made on page 18 of 
its brief that not a single petition to delete a VHF channel! has been 
granted and many have been denied since the time of the Peoria de- 
cision in March of 1957. Only Peoria and Springfield end) up finally the 
two victims of the Commission's policy of "equalizing competition." In 
four cases the matter is still under consideration, but in the other 14- 
odd cases the Commission has refused to deintermix or has found other 
solutions. It is inconceivable that after all of the extensive, lengthy and 
time-consuming proceedings since 1954, and considering |the number of 


intermixed cities, there are only two cities in America, where, the 
public is better off by deleting the VHF channels. Equalizing competi- 
tion is a dangerous principle to apply in any case in our system of 
broadcasting, but where it is applied in two markets out of hundreds, 
its application is clearly discriminatory. 


It. 
Appellant claimed that the deletion of Channel 8 from Peoria 
violated Section 307(b) of the Act and set out fully the basis for its 
reasoning (pp. 19-22). Both the Commission and the Intervenors raise 


6 In fact, in Albany-Schenectady-Troy the Commission reversed itself; although it proposed, at the 
time of the Peoria decision, to delete VHF, now it has decided to add VHF channels. 
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certain points which require an answer. First, the Commission and the 
Intervenors rely heavily upon the allocation of Channel 8 to Davenport- 
Rock Island-Moline, as an independent basis for approving the Com- 


mission's action. This reliance is totally misplaced. The fundamental 


question here involved is simply whether the channel must be deleted 
from Peoria, so as to improve the economic health of the existing and 
potential UHF services. It is only if we answer this question in the 
affirmative, that we reach the second question of what to do with this 
valuable VHF channel. 

On the second question, the Commission decided to allocate 
Channel 8 to the Tri-Cities area. While it is true that an additional 
VHF service is made available to the Tri-Cities area, there is nothing 
in this record to show that there are not other VHF channels which can 
be allocated to the Tri-Cities area. This simply was not an issue in 
these proceedings. Thus, we cannot claim, as inferred by the Com- 
mission and intervenors, that only by deleting Channel 8 from Peoria 
will the Tri-Cities be able to get additional VHF service. 

That being so, the issue is whether it was proper to delete Chan- 
nel 8 from Peoria despite the demonstrated need and demand for this 
channel there and despite its superior technical characteristics. Appel- 
lant argued that Peoria and Central Illinois, because of their size and 
importance, were entitled to at least one of these broad coverage super- 
ior VHF facilities, and that the Commission so found in its Sixth Report. 
Intervenors' West Central and Hilltop claim that appellant's argument 
has validity only if we treat UHF and VHF as entirely separate ser- 
vices (page 15 of their brief). However, this is not the case. In fact, 
it is intervenors who would have us treat these two services as separate. 
It is they who claim that the superiority of the VHF service makes it 
impossible for them to compete and it is they who ask the Commission 
to separate artificially the two services. Appellant, on the other hand, 
desires the Commission to treat UHF and VHF as one service, as it did 
in the Sixth Report and Order. The UHF stations can serve a limited 
area with a limited quality of service. The VHF station (like a clear 
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channel radio station) can bring broad coverage to this large urban and 
rural area. Therefore, appellant argues, Section 307(b)|is served by 
giving Peoria its share, so to speak of these superior facilities. 

It is submitted that the Commission's concept of "equalizing com- 
petition" between different stations has no direct relationship to Section 
307(b) of the Act. Section 307(b) is concerned primarily with allocation 
principles of providing communities with available frequencies, so that, 


upon demand, interested parties can apply for these frequencies, What 


these parties do with the frequencies and whether they profit may be im- 
portant to the Commission, but it is not Section 307(b) which creates 
the Commission's interest in these matters. The Commission in the 
instant case is attempting to accomplish an equality of competition by 
refusing to permit the superior technical service in Peoria, just as it 
might refuse to permit a 50kw radio applicant; just asit might regulate 
the share of the market which any one station could capture; or just as 
it might regulate rates. But it is no more proper to say that Section 
307(b) is served by deleting Channel 8 and equalizing competition, than 
it is to say that the network regulations governing network and affiliate 
practices is serving Section 307(b). 
The significant point is that a valuable allocation which is needed 
and demanded is being deleted because of a policy allegedly of even 
greater significance, the policy of "equalizing competition."' This 
policy finds its statutory authority, according to the Commission, in 
Sections 303 (a) through (f). However, it is submitted that there is 
nothing in Section 303 which permits the ad hoc, limited discriminatory 
application of the principle here enunciated. The Commission has never 
before, under the guise of Section 303, attempted to apply such a radi- 
cal concept to so limited a number of victims. Nowhere in the briefs 
filed has there been cited a case or situation comparable to this, sup- 
porting such limited applicability. 
The need for uniform applicability is particularly nécessary here 
because of the nature of the principle relied upon by the Commission. 
Broadcasting has always been a business of free competition; the 
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Commission has consistently refused, in its licensing activities, to deny 
a license because of the effect the new grant might have upon the local 
competitive situation. As recently as March of 1957, in the Southeastern 


Enterprises case, the Commission expressly reaffirmed this principle, 


and refused to deny an AM license, even though the existing station 
claimed that the public would suffer and would lose service by virtue of 
the new competition.” 

Of course, that was radio and this is television. But it is believed 
that the Commission's consistent refusal to deny licenses in particular 
communities because of the adverse effect such new licenses might have 
upon service to the public involves the same sort of policy and legal 
considerations as|are present in this case. "Equalizing competition" in 
selected markets by denying applications for broad coverage VHF sta- 
tions is identical in result and purpose to denying a radio license be- 
cause it will result in a loss of service ultimately to the public. Yet 
the Southeastern case claims as a matter of law the Commission cannot 
do this, and the Cullman case claims as a matter of policy the Com- 
mission will not do this. 

IV. 

The Coastal Bend case” is clearly no precedent for what the 
Commission has done here. It is important to note exactly what the 
issue was in the Coastal Bend case. By the Fall of 1954, the VHF hear- 
ings in a number of different markets had been completed and the cases 
were ready for final decision. At this time, many UHF operators, in- 
cluding the petitioners in the Coastal Bend case, sought a change in the 
Commission's allocation rules so as to adopt the principle of "selective 
deintermixture." In the Spring of 1955 the Commission selected five 
communities (one\of which was Peoria) as "pilot" communities to de- 
termine the relative merits or demerits of "selective deintermixture." 


a se eae ae ee 
7 Southeastern Enterprises (WCLE), 22 F.C.C. 605, 138 R.R. 139(1957). See also The Voice of 
Cullman, 6 R.R. 164 (1950). 


8 Intervenors (p. 36) take the novel position that the Southeastem case is wrong simply because a panel 
of this Court, in a temporary stay decision, so predicted. Actually, appellant relies on more than the 
Southeastem case alone. However, intervenors’ argument is without merit because the order of this Court 
referred to was, on teconsideration, reversed unanimously, Fitch & Kile, Inc. v. F.C.C., Case No. 

13, 868. Orders of June 26, 1957 and July 9, 1957. 

9 Coastal Bend Television Co. v. Federal Communications Commission, 98 U.S. App. D.C. 251, 

234 F. 2d 686 (1956). 
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On November 10, 1955, the Commission rejected all the deintermixture 
requests. The Commission concluded that "selective deintermixture" 
would not provide a lasting solution and furthermore that considerations 
of "fairness and practicability" precluded any approach limited to so 
few persons. H 

However, the Commission did institute a new general rule making 
proceeding, in November of 1955, looking towards a general solution 
for the UHF-VHF problem. It expressly refused to halt processing 
action on pending VHF applications. It accordingly granted construction 
permits for several VHF stations in UHF markets permitting these VHF 
stations to commence operation. The Commission found that tempora- 
rily holding up action on theSe VHF grants "would be tantamount to a 
freeze on authorizations for new television stations, " and that the pub- 
lic needed this additional excellent television service. 

The UHF stations appealed to the Court claiming that the refusal 
to stay temporarily the VHF grants in light of the pendency of the rule 
making proceedings, was arbitrary and capricious. Thus the only major 
issue before the Court of Appeals in the Coastal Bend case was whether 
or not, pending the final rule making decision of nationwide applicability, 
the Commission should hold up temporarily the VHF grants, because of 
the possible adverse competitive effect these grants might have on ex- 
isting UHF stations. The Court held, and quite properly jso, that there 
was no basis for holding up further action on the VHF applications, and 
that there was no showing of an abuse of discretion. Obviously ques- 
tions of whether to withhold action temporarily or of whether to pro- 
ceed with one type of application before completing another, are matters 
peculiarly within the discretion of the agency so long as there is no 
showing of abuse or arbitrariness. That is all that was involved in the 
Coastal Bend case. Similarly that is all that was involved in the 


Jacksonville Journal case” and the Gerico Investment Co. case,’ upon 


10 Jacksonville Journal Co. v. Federal Communications Commission, Ra U.S. App. D.C. #4 
246 F, 2d 699 (1957). 


11 Gerico Investment Co. v. Federal Communications Commission, 99 U.S. App.) D.C. 379, 
240 F. 2d 410 (1957). 
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which intervenors and appellee rely. In both cases, UHF petitioners 
sought relief from the Court which would have ordered the Commission 
not to grant certain pending VHF applications otherwise in complete con- 
formance with the Rules. The Commission had found that the public 
needed this new VHF service, and this Court found that determination to 
be reasonable. 

In the instant case, unlike all the other cases heretofore cited, 
there is involved a substantive question of whether the Commission has 
abused its discretion and illegally deleted once and for all an existing 
VHF allocation, allocated pursuant to the Sixth Report and Order. The 
granting of temporary relief and the order of processing of applications, 
involved in the other cases, are clearly within the discretion of the 
agency (so long as not abused). But here, the permanent deletion of the 
VHF station is a much more serious matter and one involving consi- 
derably less discretion. 

Vv. 

Both the Commission and the Intervenors claim that there was 
adequate evidentiary support for the Commission's finding that deletion 
of the VHF would improve the opportunities for effective competition in 
Peoria (Commission brief, pp. 34-37; Intervenors' brief, pp. 18-20). 
However, the bulk of the evidence relied upon is not found in this re- 
cord, but instead is allegedly found in other docket proceedings, of 
which presumably (we are led to believe) the Commission took official 
notice. Certainly the Commission never expressly stated its reliance 
on evidence de hors this record. However, even if we assume reliance 
upon such evidence, the use of such material is completely improper 
and prejudicial to appellant. ; Appellant was given no opportunity to 
know the evidence against it, nor to defend effectively against it. Ob- 
viously, appellant was not a party to these other proceedings. 

Aside from this, however, it is submitted that the evidence re- 
lied upon in the Fresno, Evansville and Madison cases furnish no sup- 
port for the position now taken by the Commission and the intervenors. 


12 Ohio Bell Telephone|Co. v. Public Utilities Commission, 301 U.S. 292, 300 (1937). 
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The question is whether the presence of a new VHF station in a formerly 
all-UHF market "seriously affects, if not cripples, the ability of the 
UHF stations to render service," and whether there is a likelihood of a 
"failure of UHF". (R. 1001). What has been the experience in fact in 
those three markets? By "experience" is meant "official’ notice" of un- 
contradicted and non-controversial evidence in Commission files. 

In Fresno, California, station KFRE-TV on VHF Channel 12, 
commenced operation May 10, 1956, or one and one half years ago. 
On that date the following UHF stations were in operation:| Station KJEO 
on Channel 47, Station KMJ-TV on Channel 24, and Station KVVG-TV on 
Channel 27. Today, one and one half years later all three UHF stations 
are still on the air. One UHF station lost the CBS affiliation to the 
VHF station, but obtained in lieu thereof the ABC affiliation. In Madi- 
son, Wisconsin, WISC-TV on VHF Channel 8 commenced pperation on 
June 24, 1956, or almost one and one half years ago. At that time, the 
following UHF stations were on the air: Station WMTV on\Channel 33 
and Station WKOW-TV on Channel 27 and Educational Station WHA-TV 


on Channel 21. Today, almost one and one half years later all three 
UHF stations are still on the air. One UHF station lost the CBS affili- 
ation to the VHF station, but obtained in lieu thereof the ABC affiliation. 
In Evansville, Indiana, station WI'VW on VHF Channel 7 commenced 
operation August 21, 1956, or almost 15 months ago. At that time, the 


following UHF stations were on the air: WFIE-TV on Channel 14 and 


WEHT on Channel 50. Today, almost 15 months later, both UHF 
stations are still on the air and both have the same networks they had at 


the time the VHF station took the air. 

Thus in the three markets allegedly relied upon by the Commission 
for its action in the Peoria case, all the UHF stations are ‘still in opera- 
tion and all continue to have network affiliations after about one and a 
half years’ experience! It is probably fair to assume that |with the loss 
of the CBS network affiliation in Fresno and Madison, those two UHF 
stations became less profitable. This explains the reliance by Inter- 
venors (p. 19) on the Madison case where the UHF lost the| CBS 
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affiliation. Obviously the station lost national business and network 
revenue. This was true not only because the station lost its network, 
but also because of the advent of a new competitor in the market. But 
certainly it is not'a proper function of the Federal Communications Com- 
mission to guarantee a profitable operation of a certain level. Since 
experience has demonstrated in those markets most nearly comparable 
to Peoria that after a year and a half of intermixed operation the UHF 
stations continue to exist, the obvious conclusion is that also in Peoria 
the UHF stations would continue to exist. 

Both the Commission and the intervenors rely also upon the 
Corpus Christi case (Commission's brief, pp. 34, 36; intervenors' 
brief, p. 19). But the Corpus Christi case is not comparable. The 
evidence consisted simply of an ex parte affidavit of the general manager 
testifying as to the experience of his UHF station after the new VHF 
station had been in operation for exactly one month. Obviously, since 
the UHF station was the only station in the market, the advent of a first 
competitor, VHF or UHF, would cause the loss of busines initially. But 
more significantly, the VHF station took away the NBC network affilia- 
tion held by the UHF station. Why? Solely because the owner of the 
new VHF television station "was a long-standing AM affiliate of NBC" 
and the UHF station understood it would lose its network when and if 
this particular owner received a VHF permit. (R. 726-30) Thus, the 
initial experience of but one month's operation under these unusual cir- 
cumstances hardly forms a legitimate precedent for the Peoria case. 

It is also somewhat surprising to see the Commission rely upon 
the experience in Madison and Corpus Christi to support a showing of 
the substantial adverse effects which will flow from intermixed opera- 


tion in Peoria. Why didn't the Commission rely upon this evidence in 
the Madison and Corpus Christi cases themselves? The fact is that in 
both Madison and Corpus Christi the Commission granted the VHF per- 
mits and allowed intermixture’ It is a distorted sense of administra- 


tive expertise which applies this evidence adversely to Peoria, but 
refuses to apply the same evidence adversely in the markets where it 
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is directly applicable. 

Actually, the record in the Peoria case, which is the one here in 
issue, indicates persuasively that VHF and UHF can live side by side. 
There is presently operating two well entrenched UHF stations and a 
third is about to take the air. If the VHF channel is deleted from 
Peoria, it is conceivable that a fourth UHF may commence operation. 
But as a matter of speculation, it is highly unlikely, considering the 
long head-start of the existing stations, their well-entrenched positions 
and the fact that any such station would not have a network. Probably 
there will still be only three services. 

In the event that appellant's VHF station is permitted to go into 
operation in Peoria, the intervenors tell us that one or both of the UHF 
stations will be forced off the air or will be forced to render such mar- 
ginal service that the public interest would not be served. However, 
the Commission and intervenors have been unable to point 'to any specific 
evidence in support of this which does not involve sheer speculation. 


Even assuming one of the two UHF existing stations is forced to leave 
the air, another UHF station is presently about to take the air, WMBD, 
Inc. (Commission's brief, page 26, footnote 21). Thus, there would 


still be three services; one of which, the VHF service, would be reach- 
ing areas and persons never before covered by Peoria stations. Appel- 
lant submits therefore that the speculative nature of the Commission's 
judgment here cannot justify the deletion of this valuable service. 
VI. 

The Commission argues that appellant was not entitled to an 
evidentiary hearing. Appellant had argued first, that it was a permit- 
tee and was entitled to rights under Sections 303 and 316 of the Act, 
and second, it was at least an applicant entitled to rights under Section 
309 of the Act. This second argument, the Commission never really 
attempted to answer. 

Actually, the conclusion is compelled that appellant was at the 
very least an applicant entitled to a full and fair adjudicatory hearing 
before its application for Channel 8 could be denied. Appellant's 
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application met every single rule and regulation of the Commission the 


entire time it was in application status. ® Indeed appellant had diligently 


prosecuted its application for four long years. Also, under the rules 
of the Commission, upon the designation of applications for hearing, no 
other competing application may be considered by the Commission until 
the termination of the hearing." Thus, the applicants who are desig- 
nated for hearing become the only persons legally entitled to the grant 
of the channel in question. Thus, only appellant and its competing 
applicant, WMBD, Inc., had any legal right to the use of Channel 8 in 
Peoria. Andon June 29, 1956, with the grant of appellant's applica- 
tion, it alone became entitled to the use of that channel. 

Thus, any deletion of that channel affected only appellant's rights. 
The Commission|claims that the large number of intervenors here 
shows that more persons than Appellant have an "interest" in the 
channel. But this simply is a play on words. The only "interest" in- 
tervenors have is in keeping the VHF channel out of Peoria to enhance 
their own private interest in being free from competition or in using 
the channel elsewhere. Actually only appellant has a direct right to the 
use of Channel 8 in Peoria. This right is being destroyed by the Com- 
mission's action in these proceedings. 

Thus, because of the ripening interest after four years of re- 
liance by appellant, because of the complete compliance with the Com- 
mission's Rules at all times its application was on file, because of the 
limited applicability of the Order, and finally, because of the type of 
evidence at issue, the only proper procedure to resolve the dispute is a 
full and fair evidentiary hearing with the burden on the Commission to 
show that the denial of appellant's application for Channel 8 would serve 
the public interest. 

The Commission's reliance upon the Logansport decision, supra, 


is entirely improper. The Commission says (p. 52 of its brief) that 
oe Thus, there is no question here of an application filed in patent violation of the Rules, E.g., 
United States v. Storer Broadcasting Company, 351 U.S. 192 (1956). 
14 See Section 1.724(b) of the Commission's Rules. 
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there is only a difference in degree between a nationwide 
effort of future effect and the decision in Peoria. 


allocation 


Most questions are 


matters of degree and it is precisely the difference in degree between 
rules of general effect and those of specific effect, and rules of future 
applicability and those of present applicability, which determines and 


defines the difference between rule making and adjudicati 


on. Both the 


Zenith Radio Corp. case and the Philadelphia Company case~ squarely 


support appellant's position. 


Nor is it any answer to say that simply 


because the Commission could utilize general rule making in 1952 to 


allocate generally television channels to all cities in America upon many 


clearly defined principles of general applicability, the Commission can 


now utilize the same sort of procedure to reassign one channel in one 
market destroying one person's otherwise unassailable rights to that 


one channel based solely upon an ad hoc determination ap 
one market. 

Appellant's second argument was that in legal effec 
was already occupied by it and thus it was entitled to the 


plicable to 


t Channel 8 
rights of Section 


303 and 316 of the Act, which provide that a permit cannot be modified 


without a fair hearing. 
unlawfully withheld action on its application so as to deny 
a permittee. 


Appellant has argued that the Commission 


it a status of 


The Commission answers this by claiming that it could 


have withheld action completely; thus appellant, it is argued, can't 


complain. 


withheld action. The Commission did not issue a final gr 


The Commission here, however, unfairly and arbitrarily 


ant to Peoria 


for more than seven months after its November, 1955, decision refus- 


ing to deintermix several "pilot" markets, including Peoria. 


Yet in 


other pilot markets, Evansville, Madison, and Fresno, the Commission 


issued final VHF decisions within a month or two. The 


propriety of 


awarding these VHF grants after November, 1955, was raised squarely 


in the Coastal Bend case.’ This Court held that the Com 
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mission's 


Zenith Radio Corp. v. Federal Communications Commission, 93 U.S. App. D.C. 284, 211 F, 2d 


629 (1954), 
16 Philadelphia Co, v. Securities Exchange Commission, 84 U.S. App. D.C. 73, 
judgment vacated, 337 U.S, 901, 


17 Coastal Bend Television Co. v. Federal Communications Commission, 98 U.S 
234 F. 2d 686 (1956). 


175 F. 2d 808 (1948), 


App. D.C, 251, 
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decision to bring new superior VHF service to the public was a proper 
one. 

Peoria was one of those pilot proceedings; its case also was ripe 
for decision by November, 1955; yet the Commission withheld action 
and continued to withhold action until June 29, 1956, only three days 
after instituting the rule making proceeding under here in issue. As 


this Court said in United Detroit Theaters Corporation v. Federal 
Communications Commission, 85 U.S. App. D.C. 239, 178 F.2d 700, 
702 (1949): "The Commission cannot act arbitrarily or capriciously in 


respect to the precedence with which it disposes of applications, any 
more than it can so act in any other respect." 

Certainly the difference in treatment between the cases is not 
without significance. In both Fresno and Evansville, the fact that the 
Commission made earlier grants has resulted in the need for full hear- 
ings before those channels can be deleted from the markets. In Peoria, 
by the simple expedient of withholding action altogether, the Commission 
is refusing any hearing at all to appellant. It is submitted that this with- 
holding of action is unlawful and arbitrary. 

WIRL also argued that the imposition of conditions in its permit 
was illegal. Obviously, WIRL was a permittee of Channel 8. If there 
is any question about it, there is attached hereto in an appendix a 
photostatic copy of the WIRL permit for Channel 8. There is a condi- 
tion, however, that Channel 8 could be taken away from appellant "with- 
out further proceedings." Thus, even when the Commission did finally 
act, its action is tantamount to a "withholding of action" in an arbitrary 
and discriminatory manner. Appellant never applied for any channel 
other than Channel 8; channel 8 was allocated to Peoria at all times 
during the pendency of appellant's application; its lengthy, expensive 
and arduous hearing was completely concluded. Yet the Commission 
refused to grant appellant a permit for Channel 8 unconditionally. This 

— SS OO 


Cf. Plains Radio Broadcasting Co, v. Federal Communications Commission, 85 U.S. App. D.C, 48, 
175 F, 2d 359 (1949). 
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Court in the Standard Airlines case’® squarely held that the Board could 
not condition a grant upon a surrender of guaranteed hearing rights. Yet 
this same type of "gun to the head" technique was applied in the instant 
case. 
Vo. 
Intervenor, American Broadcasting-Paramount Theaters, Inc., 
argues that the appeals taken by appellant in Case Nos. 18, 768 and 
13,769 are premature. However, it is believed this argument is paten- 
tly without merit. Intervenor argues that Section 405 of the Act con- 
tains language which would render premature the filing of a timely 
appeal, prior to the expiration of the 30-day period permitted for peti- 
tions for rehearing, should someone else subsequently file a timely 
petition for reconsideration with the Commission. It is then argued 
that, since KRNT-TV Company filed a timely petition for| reconsidera- 
tion (even though filed after appellant's appeals) that petition rendered 
the appeals taken by appellant premature. It is further argued that even 
though the KRNT-TV petition was denied by the Commission on June 13, 
1957, appellant should have filed within 30 days from that date its 
appeals anew, and not having done so, cannot challenge the validity of 
the March 1 rule making order in Docket 11749. 
The points raised are conceded by American Broadcasting- 
Paramount Theaters, Inc. to be contrary to the recent decision of this 
Court in Wrather-Alvarez Broadcasting Inc. v. Federal|Communications 
Commission (Case Nos. 13617 and 13674, 15 R. R. 2108, September 26, 
1957). In the Wrather-Alvarez case, an appeal was filed/on the 30th 
day following an adverse order of the Commission, and American 
Broadcasting-Paramount Theaters, Inc. on the same day, but approxi- 
mately one hour later, petitioned the Commission for reconsideration 
even though it had been the successful party before the Commission. 
The same arguments made there are also made in the instant case. 
There the Court noted that when the appeal was filed there was no 


19 Standard Airlines, Inc. v. Civil Aeronautics Board, 85 U.S. App. D.C. 29, 177 F. 2d 18 (1949). 
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petition for rehearing pending before the Commission; therefore, under 
a fair reading of the statute, the appeal was not premature and the juris- 
diction of the Court attached. Under the scheme of the Communications 
Act, parties to Commission proceedings have their choice whether to 
seek relief from Commission action from the Commission itself on re- 
hearing, or from the Court on appeal; in some cases both the Com- 
mission and the Court might have jurisdiction. The Court stated: "We 
think that the proper course in such a case is not to dismiss the appeal, 
but rather upon motion of any party to hold the appeal in abeyance pend- 
ing the Commission's further proceedings, keeping the record open for 
supplementation to reflect the proceedings." 

Under the holding of the Wrather-Alvarez decision, this Court has 
had jurisdiction of appellant's case, since March 26, 1957, and the sub- 
sequent filing of the petition for reconsideration by KRNT-TV did not 
act to divest this Court of that jurisdiction or render the taking of the 
appeal premature. Moreover, as noted above, the KRNT-TV petition 
was denied in its entirety by the Memorandum Opinion and Order of the 
Commission of June 13, 1957 (23 F.C.C. 61 (1957)), so there is no 
present reason why this Court cannot proceed on the merits. 

American Broadcasting takes the position that the order of March 
1, 1957, was not;final as to KRNT-TV until after the Commission had 
acted upon its petition for reconsideration; therefore, since the order 
was not final as to all parties, this Court cannot take jurisdiction of the 


matter on the request of any party. However, the Wrather-Alvarez 


decision, expressly refuses to adopt this position. In further support 
of its position, American Broadcasting quotes a sentence from Section 
405 of the Act and concludes that the language permits the filing of an 
appeal only within thirty days after the Commission has disposed of all 
petitions for reconsideration, if any have been filed. Such an inter- 
pretation is erroneous. Section 405, among other things, permits a 
party to go directly to this Court, or, in the alternative, to petition the 
Commission for rehearing. If the latter course is taken, Section 405 
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permits the tolling of the period in which an appeal or petition for review 
must be taken under Sections 402(a) and (b) of the Act. The sentence 
quoted by American Broadcasting does not more than set forth this toll- 
ing provision. 

Finally, American Broadcasting argues that policy jconsideration 
should preclude the "suspension" approach of the Wrather-Alvarez de- 
cision So as to prevent clogging of this Court's docket. According to 
American Broadcasting, it would be a better approach to dismiss the 
appeals and then refile. Actually, policy considerations would seem to 
suggest just the opposite conclusion. It is a totally useless act to re- 
quire appellant to refile in toto its appeal after the denial) of KRNT-TV's 
Petition for Reconsideration. There was nothing in that denial upon 
which appellant relied, or indeed which even concerned appellant. Thus, 
if appellant were to refile the identical material, with all|the parties in 
turn filing anew their intervention papers, all would be engaging in the 
sheerest formality without reason. It is submitted that the Court's 
decision in Wrather-Alvarez amounts to a practical and sensible solu- 
tion which best accommodates the interests of the parties, without hard- 
ship to the Court or its dockets. 


Vil. 
In the light of the foregoing, it is respectfully submitted that 
this Honorable Court should adjudge invalid and set aside the Com- 
mission's Order of March 1, 1957 and its Order of May 17, 1957. 
Respectfully submitted, 


BEN C. FISHER 
CHARLES V. WAYLAND 
CHARLES F. DUVALL 
JOHN P. eee 
RICHARD HILDRETH 


703 Perpetual Building 
Of Counsel: Washington 4, D.! C. 


Timothy W. Swain Attorneys for Petitioner- 
912 Central National Appellant, WIRL Television Company 
Bank Building 
Peoria, Illinois 
November 12, 1957 


P.C.oC. FORM NO. 381-3 UNITED STATES OF AMERICA ole Mo BPCT=702 


Pevruary 1984 PEDERAL COMMMICATIONS COMMISSION Call Letters. “amuerW 
TELEVISION BROADCAST STATION CONSTRUCTION PERMIT 


Subject to the provisions of the Communications act of 1934, sudsequent 
acte, and Treaties, and Commission Rules made thereunder, and further subject to 
Conditions set forth in this permit, j/authority is heredy granted to 


ed as follows: 
4. Station locetion: SRA seco ORtg 


& Transmitter location: is geuats ? accwes 
city or Town near G aX _. > 


under Ood6 mile Kast ef center of Groveland | -~~7-77-7777~- 


Street and number God8 mile Kast ef center of Groveland ~~~~~~~~ 

Moreh Latitude: bearees._ wiauses.... 36. Seconds____47___ 
West Longitude: pegrees__ 89 Minutes____ A2___ | seconds __ 
Main studio location: state. ciiineds county___ Peerds 


City or Town ____. ea Bea: 


Street and nunber Pema wn www owen enn sew weeee we nennceene 


Tranenitter; 
eke and type __..ROA STS ee 


Rated power_ 26099 avx(__$0___ew) peak. __.___ UheTZaon(______ 90 nw). 
aatenaa: 


antenna supporting structure GOR feet guyed tower 


_Lmee ewan anaae 


See see ee sew eee ete ee wee eeoe Seweeeeseseseeeaaseesce 


Overall height abdove ground S39 feet. 


Obstruction marking specifications im accordance with, Saregraphe faphs 1,3,6,15, 
22. & 22 of TO Form 715 attached 


a a 


Operating assiganent: 
Frequeacy eonncnccca™Bocccceone Megecyclies. (CBaaael NH 


Peo ecccadtaccon) 


Carrier frequency __......... _ SemeSs NGs. ac encnpaMee 
Bttective radiated power... abe(_ oe --te) peak. .| ave(. Spiae). 
qreneaitter output power... WeLarn( WeO mw) peak. _Ue _cdu(_. <9 ew); 
Amteans height abdove average terrain feet. 

Hours of operation - Ualimited. 
Date of required commencement of construction___ Pert IR  ----- 
Date of required completion of construction ooo e ra fee 
Squipment and program teste shall be conducted only pursuant to sections 
3.628 and 3.629 Of the Commission Rules. 
This permit shall be automatically forfeited if the steeiae is not ready 

for operation within the time specified or within such further time as the 
Commission may sallow unless completion of the station is prevented by causes 
mot wader the control of the permittee. see Section 1.314 of the Ccon- 
Bission Rules. 


Sppjestateet O° seat. Condit bores: cass page and pages___2 & 3. 


Detea this _____ RBs cay or Same ls 10 Se 
FEDERAL Commun icaTions Cone: $8) On 


eb F.CoCe Cashington, 0. Cs 


Ae NNA TOWER(S) OR SUPPORTING STRU. 


ade 
OBSTRUCTION wanaind 


Date: 6.0756 
ile Na.t SrOT-702 


nes) Call Letters: 


Bt ts to be expressly understood that the issuance of these specifications is in no way to be considered as 


Or modified marking 


precluding 
Section 303(q) of the Communications Act of 1934, as amended. 


There shell te installed at the tap 
of the tower at lent two 100- oF 111-watt leaps 


lights from eireraft at any sagie 
Ali ovauol 


rata 


ag at 
than 12 Nashes per minute with & perrod 
dasknenn equal to cee-half of the teminow 


aif 


At approsimately cae-nalf of the over- 
all heught of the tower one nimilar Mashing 300 
me electne code beacoe shall be :antalied in 
seach position witha the lower proper that the 


onterde of dregonelly opposite carsers or oppo- 
ete erdes of the tower at the preacnbed height. 


5 At appronimately (wo-fiftha of the 
over-all height of the tower one aimlar faching 
300m/m electnc code beacon shall be samalied 
1m Guch position within the lower proper thet 
the etrectural members w11! aot impair the viei- 
bility of thie beacon from emcraft at any nage 


On levele at approsimately uvres- 
fowrthe, one-half and cne-fourth of the over-all 
height, of the tower cae mauler Mashing 300 
m™/m electnic code beacon shall be installed 19 


300 m/m elecinc code beacoa shell be isstalled 
1a Sech position witha the tower proper that 
he structeral members will act impair the vini- 
bility of this beacos from a:rcraft at aay angle 
of approach. In the event thene bescone cen- 
act be installed 12 & manner to insure eacd- 
structed visibility of the beacons from aircraft 
at any angle of approach, there shall be 12- 
smalled two sech beacons af each level. Each 
beacon shall be mounted on the ovteide of 
Gragonally opposite corners cr opposite sidve 
of the tower at the preacnled height. 


10. Qn leveln at appronimately four. 
fiftha, three-fifthe, twofifthe, and one-fifth of 
the over-all height of the tower one aumilar 
flaming 200 m’m elecinc code beacon shall 
be santelled in such pomtion within the tower 
proper that the atrecteral mombern will aot im- 
pew the vinibility of thin beacan from aircraft 
@t any angle of approach. In the event these 
beaconn cannot be inatalied in @ manner to 18- 
ere wmobsiructed vimbility of the beacons 
from euwecraft at any angle of approach, there 
ehall Le installed two such beacons at each 
level. Each Lescon shall be movated on the 
outside of diagonally opposite corsern of op- 
posite mdee of the tower at the preacrihed 
beoughta. 


i. At the approssmate mid pom of the 
over-all heh of the tower there mhall be in- 
atalled at jeant two 100- or I1l-watt lampa 
(0100 AZ3/TH of @111 A21,TH, renpectively) 
enclosed im aviation red vbatryction light 
globes, Each light shall be mounted no as to 
tasere enobatucted vinibility of at lenat one 
light at cock level from aircraft ot any angie of 
approach. 


12. Qn levela ot apprommately two 
thirds and one-third of the over-all height of the 
tower, there ehall be inetalled at least two 100- 
or 111-weee Lampe (0100 AS1/TE or 0111 AS1/ 
‘TS, veopectively) enclosed ia avistion red 
obewuction light globes, Each light shall be 
mounted eo as to insure eacbewveted visibility 
of ot beast one light at each level fom aircrah 
0 any angle of approach, 

13. On levele ot eppronimntely thres- 


fourths aad ene-fearth of the over-all height of 
the tower, ot leaet can 100- er 111-entt lamp 


or lighting as may hereafter be required under the provisions of 


(9100 AS1/TS or @111 A21/TS, respectively) 
enclosed in an evieton red cbhetrection light 
globe chal! be installed on each evterds coreer 
of the Wwar at each level, 


14. Qu levela ot eppronimetely fou- 
Ofthe, three-fifthe aed one-fifth of the over-all 
bought of the tower, at least ane 100- or 11}-weet 
lamp (9100 AS1/TS or @ 111 AS1/TS, re- 
@pectively) enclosed 10 an evietize red ob- 
euvcticn light globe shall be inetalec on each 
extaide comer of the tower at each level. 


15. On levels ot apprenimatety five 
einthe, one-half, ond ane-cinth of the overall 
henght of the tower, at lenet one 100- ar 111-weu 
lamp (0100 A31/TS @ 4 111 A81/TB, re 
epectively) eaclosed i= an aviation red ob 
@rectian light globe shall be installed en cock 
outside corner of the tower ot eech level. 


16. On level ot appronmately aix- 
eevenibs, five-covenths, \ee-sevenihe andese- 
soventh of the over-all height of the tower at 
Feast oe 100- or 111-wats lamp (#100 AS1/TS 
or $111 A1/TS, reepectively) enclosed 10 an 
eviauae red obstrection light globe ehall be 
snatal led on each outside corner of the strectare. 


\ve-mighthe, thres-cighthe, 

eighth of the overall height of the tower, at 
lenat one 100- or 113-e0m lamp (#100 AS1/TS 
@ ©111 A21/TS, reepectively) enclosed 19 00 
aviation red chatyotien light globe shall be 
installed oa each ovterde comer of the etructare. 


18, Qu levels at appronimatoly cight- 
inthe, seven-aiaths, five-a:ntha, cne-therd and 
cne-ainth of the over-all hog of the tower, at 
lenat one 100- or 111-wets leap (© 100 A21, TX 
@ @ 111 A21/TS, reepectively) enclosed 10 on 
aviation red obstruction light glebe abel! be 
inetalled ca each cutide corner of the tower 
at each level, 


19. On levele ot approsimately sine- 
tombe, seven-tenthe, ane-half, thres-tonths, 
and cae-temh of the over-all height of the 
tower, at least one 100- oF 111-watt lamp (0100 
A21/TS) or # 111 A21,TS, respecuvely) ca- 
clesed ss an aviauon red obewuction light 
slcbe ehall be satalled on each outside corser 
of the tower at each level. 


20, All Lighting shall be exbitted from 
seneet to nuarise enlese otherwise apecified. 


21. All lighta shall burn coauasowsly or 
mhall Le cuawolied by a light neantive device 
adjeated ao that the lighta will be turned on at 
© aonh ohy light intenaity level of about 38 font 
condies and temed off ot @ north eky Light ia- 


etrectere, far which obstrycuce lighting ie re. 
quwed, ot leant wo 100 - of 111-eet lamps 
(0100 A21/TR or @ 111.<621.TS, ronpertively) 
enclosed im aviation red chewection light 
niches, shall be installed at the uppermost 


eech such level. These temporary warning 
lights ehall be dieplayed nightly from euacet 


‘TUS PORas 1S A PART GF £00 HALL OE ATTACHED TO THE CURRENT USTRUMENT OF AUTHORIZATION. 


VLC. - Cashiagien, D.C. 


IRL-TY 


WIRL-TV 


Subjeet te the fellewing eenditiens: 


ql, 


Cates ite 
<3- File F A 0 


Call Levters: 1RL-1V 


CON JIT OMS 


Thatesenstructien and subsequent eperatien shall ret adversely 
affeetthe ability ef standard beadcast station “NED te 


eperute in aseercance with the terms ef ite License, 


particularly with respect te the eperatien ef the 
radiating syatem of station «MOD, and sufficient field 
intensity measureaents ef station WMBD shall be made 
vefere ana ufter such canstretion to preve thet 
ne material effest thereon has resulted. 

That the Ce: missien -way,without further preeeedings, substitute 
fer chacne]l € sueh ether channel as may be assigned te 

reeria, Iilineis instead ef Channel 8 in the rule-making 
preceedings new pending in 4ecket Me. 11749, and subject 

te the further condition that ne censtrustion shall be 
commenced under the permit here granted anti) further erder 

ef the Commission te be issued subsequent te the conclusion 

ef Deeket He. 11749 by the Cemmiseion and the epecification 

by the Ceumissien ef either Channel & er such other channel 

ae may be substituted fer it in Docket Be. 11749 as the channel 
en vhieh WIRL Television Company shall operate, 
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PETITION FOR REHEARING 


WIRL Television Company, petitioner-appellant in the above- 
entitled case respectfully petitions: (1) That this Court reconsider 
its decision herein filed March 27, 1958; or (2) That a rehearing before 
the full Court sitting en banc be ordered. As grounds therefor appel- 
lant states as follows: 


I, THE COURT'S OPINION FAILS TO EVALUATE 
PROPERLY APPELLANT'S CLAIM THAT THE 
HIGHLY SELECTIVE DELETION OF A FEW 
VALUABLE VHF FACILITIES IS ILLEGAL AND 
ARBITRARY. 

The Court's opinion has misinterpreted the principal argument 
raised by appellant concerning the arbitrariness of the Commission's 
action in removing Channel 8 from Peoria, Illinois, and modifying 
appellant's permit to specify operation on UHF Channel 25. |Appel- 
lant's principal argument insofar as arbitrariness was concerned, was 
the charge that the selection of only a few victims in the United States 
against which to apply the new allocation principle of "improving the 
opportunities for effective competition" was discriminatory, | arbitrary, 
and therefore illegal. This question involved basic principles of regu- 
latory authority and was not commented upon, nor discussed; by the 
Court. The opinion superficially disposes of the arbitrariness argu- 
ment, but fails to come to grips with the heart of the matter! 


A few background facts are essential. Peoria was allocated one 
VHF channel and two commercial UHF channels in the Sixth Report and 
Order. One UHF channel was granted, without hearing, to a corpora- 
tion owned and controlled by United States Senator Robert S. |Kerr, of 
Oklahoma, his family and associates. This station commenced opera- 
tion in 1953 and is now a successful and prosperous television station. 
The other UHF station commenced operation in the Fall of 1953, was 
later purchased by the only newspaper in Peoria; the station lates: be- 
came a prosperous and successful station. Appellant was not willing 
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to accept a UHF' station since it believed that only a VHF allocation 
could adequately serve the large Peoria trading area. Hence, it applied 
in June, 1952 for the VHF facility, facing an inevitable comparative 
hearing with another competing applicant. Appellant commenced a long, 
expensive hearing which was not finally concluded until June of 1956. 
While this hearing was going on, the problems began to arise, ona 
nationwide basis, which plagued the development of UHF television 
broadcasting. This Court is fully aware of the problems involved and 
has had occasion to consider various phases of them before. 


In the fall of 1954, Senator Kerr and the Peoria newspaper joined 
together to file a petition with the Commission requesting the deinter- 
mixture of Peoria by deleting Channel 8 from Peoria, so as to make 
the market an all-UHF market. On three different occasions, at the 
request of these persons, the Commission considered specifically 
whether to deintermix Peoria and three different times decided that 
selective deintermixture was not appropriate in Peoria. However, pres- 
sures continued to build up, both from the industry and from Congres- 
sional committees. Indeed, in 1956 alone, there were 19 separate 
days of hearing before the Senate Committee on Interstate and Foreign 
Commerce on the question of what to do about UHF television. 


Finally, on June 26, 1956, the Commission instituted the pro- 
ceedings which culminated in the orders here under review. The sole 
objective in these proceedings was that of "improving the opportunities 
for effective competition among a greater number of stations". To this 
end, the Commission instituted 13 separate rule making proceedings, 
in nine of which (including Peoria) it was proposed to delete existing 
VHF allocations. Of the nine communities involved, in the final analy- 


sis only in Peoria and Springfield, Illinois have the VHF allocations 
actually been deleted despite substantial reliance by applicants upon 


these allocations. Peoria and Springfield are located but 60 miles apart 


1 See Coastal Bend Television Co. v. F.C.C., 98 U.S. App. D.C. 251, 
234 F.2d 686 (1956). 
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and both are in central Llinois. They really comprise one geographical 
area. As indicated, these two cities--one market area--have now lost 
their superior VHF allocations. Two other cities where originally the 
Commission proposed to delete VHF channels, were given new VHF 
channels and hence no deletion of VHF stations occurred. In two other 
cities the status quo was preserved and both VHF and UHF stations re- 
mained intermixed. Finally, two additional communities are in hearing 
status and no decision has been reached as to whether or not to delete 
the VHF channel. 


Concentrating on the results--not theory--we find that one geo- 
graphic area in the United States of America, namely, central Illinois, 
has in fact had valuable VHF channels removed for the express and sole 
purpose of improving "the opportunities for effective competition among 
a greater number of stations". Obviously, the principal beneficiaries of 
this decision are the existing UHF stations located in Springfield and 
Peoria. They now will not be faced with competition from these superior _ 
VHF stations. Only the public in central Illinois and the VHF permittees 
suffer the consequences of the adoption of this new principle of equaliz- 
ing competition. That, it is submitted, is the critical point! in this 
appeal. 


Actually this Court's opinion concludes only that the Commission 
has the power to change the channel allocations. Appellant has never 
argued to the contrary. Appellant does Say, however, that if changes 
are to be made because the public interest requires them, then such 
changes can be accomplished only by proper procedures and by a uni- 
form and fair application of any new principles or policies found neces- 
Sary. It is the failure to apply the new principle of equalizing competi- 
tion fairly and uniformly which gives substance to appellant's appeal. 


So long as additional or changed allocations are consistent with 
the principles and priorities of the Sixth Report and Order (which prin- 
ciples have an equivalent status to the allocation rules themselves), then 
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no one can be heard to complain. But where as here the Commission 
claims that the old rules and the old policies have failed, an entirely 
different situation is presented. First, there is the necessity of deter- 
mining a new standard of regulation, whether by rule or policy, and 
second, there is the requirement that the new standard be applied uni- 
formly and fairly. 


Unfortunately, in determining the validity of the Commission's 
action, this Court's opinion displays an apparent misunderstanding of 
what the Commission objective really was. This Court states (p. 7 of 
opinion) that the long range goal of the Commission was to “encourage 
UHF and removal of potential VHF competition is a rational choice of 
means to achieve this goal." This position is completely erroneous. 
The Commission's actions, by its own admissions, were not designed 
to encourage UHF generally. In most of the markets under considera- 
tion--and certainly in the major markets such as New Orleans, Miami, 
Albany, Schenectady, Beaumont, Norfolk-Newport News, where literally 
millions of people reside--the Commission added additional VHF chan- 
nels which had the effect of destroying forever mer Shea’ of UHF de- 
velopment in those major markets. 


Only in markets affecting a few hundred thousand people has the 
Commission deleted or proposed to delete VHF allocations. If encourag- 


ing UHF development were the objective, destroying its opportunity to 
develop in almost all the major markets would be indefensible. The sole 
reason for deleting VHF allocations has been the immediate goal of im- 
proving the opportunities for effective competition. .Perhaps the Court 


is confused by the fact that the Commission is continuing to explore the 
possibilities of moving all or a substantial portion of television to the 
UHF band. But this is not rule making; it is purely exploratory; it is 
purely speculative as to whether such a shift will ever be made. Such a 
remote possibility forms no legitimate basis for deleting Channel 8 
from Peoria, nor has the Commission, itself, aces upon this ground. 
As the Commission has said: 
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"[ Deintermixture at this stage would not]" provide 
significantly enhanced opportunities for the fuller 
utilization of the UHF channels on a nationwide basis." 
(13 R.R. at 1376). 
Channel 8 was deleted from Peoria for one reason and one reason 

alone--to improve the opportunities for effective competition in Peoria 
between UHF stations. This wasa totally new principle, contrary in 
basic purpose to the major premises of the Sixth Report and Order upon 
which channels were allocated to over 1250 communities. |A basic prin- 
ciple of the Sixth Report was the intermixture of UHF and VHF alloca- 
tions (1 R. R. 91:663). Another was the assignment of superior VHF 
channels to larger cities, such as Peoria, where there were "broad 
areas of common interest" (1 R. R. 91:621). 


The new principle of improving or equalizing competition is con- 
trary to the principles of the Sixth Report. This is so because the Com- 
mission purports to find that the two types of service cannot compete 
effectively with each other,and intermixture, therefore, is a failure. 
Accepting, arguendo, the Commission's thesis that UHF and VHF cannot 
compete equally, then the problem has to be faced of undoing the evils 
stemming from intermixture by using the new policy of equalizing com- 
petition to delete where practical VHF allocations throughout the entire 
country--not merely in two cities in central Illinois' 


Prior to the instant decision in March of 1957, the Commission 
had refused to retreat from the policies it adopted in the Sixth Report 


and Order. This Court in the Coastal Bend case,” expressly approved 


the Commission's continued reliance upon the principles of |the Sixth 
Report, and approved the Commission's refusal to stay VHF grants at 
the request of UHF stations who claimed they could not compete. The 
UHF petitioners urged that the difficulties of UHF development made it 
mandatory to hold up VHF grants until it was decided whether or not to 
deintermix these various markets. This Court held, obviously correctly, 


semen 
2 98 U.S. App. D.C. 251, 234 F.2d 686 (1956). 
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no one can be heard to complain. But where as here the Commission 
claims that the old rules and the old policies have failed, an entirel y 
different situation is presented. First, there is the necessity of deter- 
mining a new standard of regulation, whether by rule or policy, and 
second, there is the requirement that the new standard be applied uni- 
formly and fairly. 


Unfortunately, in determining the validity of the Commission's 
action, this Court's opinion displays an apparent misunderstanding of 
what the Commission objective really was. This Court states (p. 7 of 
opinion) that the long range goal of the Commission was to “encourage 
UHF and removal of potential VHF competition is a rational choice of 
means to achieve this goal."' This position is completely erroneous. 
The Commission's actions, by its own admissions, were not designed 
to encourage UHF generally. In most of the markets under considera- 
tion--and certainly in the major markets such as New Orleans, Miami, 
Albany, Schenectady, Beaumont, Norfolk-Newport News, where literally 
millions of people reside--the Commission added additional VHF chan- 


nels which had the effect of destroying forever any chance of UHF de- 


velopment in those major markets. 


Only in markets affecting a few hundred thousand people has the 
Commission deleted or proposed to delete VHF allocations. If encourag- 
ing UHF development were the objective, destroying its opportunity to 
develop in almost all the major markets would be indefensible. The sole 
reason for deleting VHF allocations has been the immediate goal of im- 
proving the opportunities for effective competition. Perhaps the Court 
is confused by the fact that the Commission is continuing to explore the 
possibilities of moving all or a substantial portion of television to the 
UHF band. But this is not rule making; it is purely exploratory; it is 
purely speculative as to whether such a shift will ever be made. Such a 
remote possibility forms no legitimate basis for deleting Channel 8 
from Peoria, nor has the Commission, itself, relied upon this ground. 
As the Commission has said: 
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"[Deintermixture at this stage would not] " provide 
significantly enhanced opportunities for the fuller 
utilization of the UHF channels on a nationwide basis." 
(13 R.R. at 1376). 
Channel 8 was deleted from Peoria for one reason and one reason 

alone--to improve the opportunities for effective competition in Peoria 
between UHF stations. This was a totally new principle, contrary in 
basic purpose to the major premises of the Sixth Report and Order upon 
which channels were allocated to over 1250 communities. | A basic prin- 
ciple of the Sixth Report was the intermixture of UHF and VHF alloca- 
tions (1 R.R. 91:663). Another was the assignment of superior VHF 
channels to larger cities, such as Peoria, where there were "broad 
areas of common interest" (1 R. R. 91:621). 


The new principle of improving or equalizing competition is con- 
trary to the principles of the Sixth Report. This is so because the Com- 


mission purports to find that the two types of service awk compete 


effectively with each other,and intermixture, therefore, is a failure. 
Accepting, arguendo, the Commission's thesis that UHF ahd VHF cannot 
compete equally, then the problem has to be faced of undoing the evils 
stemming from intermixture by using the new policy of equalizing com- 
petition to delete where practical VHF allocations throughout the entire 


country--not merely in two cities in central Illinois! 


Prior to the instant decision in March of 1957, the Commission 
had refused to retreat from the policies it adopted in the Sixth Report 
and Order. This Court in the Coastal Bend case,” expressly approved 
the Commission's continued reliance upon the principles of the Sixth 
Report, and approved the Commission's refusal to stay VHF grants at 
the request of UHF stations who claimed they could not compete. The 
UHF petitioners urged that the difficulties of UHF development made it 
mandatory to hold up VHF grants until it was decided whether or not to 
deintermix these various markets. This Court held, obviously correctly, 


2 98 U.S. App. D.C. 251, 234 F.2d 686 (1956). 
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that there was no abuse of discretion in continuing to adhere to a long 
established plan of general applicability. The UHF stations were simply 
unable to bear the burden of showing that the Sixth Report and Order, as 
a matter of law, had to be upset and reversed. Needless to say this was 
a very substantial burden to bear. 


The Peoria case, however, involves very different considerations, 
as the Commission has reached a diametrically opposite result, which 
in principle and practice is totally unlike the situation presented in 
Coastal Bend. In Peoria and Springfield the Commission has in fact 
abandoned the principles of the Sixth Report and deleted the VHF allo- 
cation, despite the long reliance upon this allocation by appellant and 
despite the continued general acceptance of the Sixth Report and Order 
in almost all other markets. A very different question is presented to 
a Court on review where the Commission's action is to upset on a lim- 
ited basis, an existing, well established and relied upon allocation 
scheme, than is presented in a case where the Commission continues 
to adhere to and rely upon the well established allocation scheme. The 
earlier Logansport” decision had already established that the Commis- 
sion could adopt a nationwide allocation scheme and that the scheme 
adopted (inferentially including the allocation of Channel 8 to Peoria) 
was based on proper principles and applicable law. Therefore, when in 
the Coastal Bend case, supra, this Court was presented with a situation 
where the Commission was merely adhering to its previously approved 
scheme, there was no substantial basis to reverse the Commission's 
judgment. 

In the instant case, however, the Commission has abandoned the 
Sixth Report and Order. It has abandoned the well established principles 
in favor of a new novel doctrine of equalizing competition in Peoria. 
Moreover it has adopted this new principle finally (so as to delete the 
VHF allocation) in but one geographical area in the country. In this 


A a ere ce 
3 Logansport Broadcasting Corp. v. United States, 93 U.S. App. D.C. 32, 
210 F.2d 24 (1954). 
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Situation, it is submitted, the Court's review should be much more 
critical. It should demand that the Commission show by substantial 
evidence of record that the public interest requires the rule change in 


Peoria, and furthermore, that any change which is made m 


ust be ap- 


plied fairly and uniformly. Of course the standard of review remains 


the same in both cases, but the showing of the Commission 


submitted, be much greater in the latter case. 


must, it is 


The Commission has clearly failed to meet this higher test. 


There has been no showing of a need for a change, a need which will 


justify upsetting the long reliance upon this allocation. This is obvious 
from the fact that only one area in the country has actually |had the VHF 


channel finally deleted where there was this reliance. This 


is obvious 


from the fact that on three prior occasions (as this Court concedes) the 
Commission expressly refused to delete Channel 8 from Peoria. This 


is obvious from the fact that in other intermixed markets the Commis- 


sion has expressly refused to delete the VHF channels. 


Thus, there are presented questions that neither this 
the Commission have ever answered. Why are Peoria and § 
the only victims of this new principle of allocation? What s 


Court nor 
pringfield 
ort of new 


compelling principle is it that only has applicability to one relatively 


minor geographical area in the country? What significant benefits can 
stem from this puny effort? (Other perhaps than to benefit|the UHF 
stations in Peoria and Springfield). Why, if the Sixth Report principles 


have failed--and the Commission tells us they have--does n 
principle have broader and more uniform applicability? 


ot this new 


These, it is submitted, are fundamental questions completely 


unanswered by this Court and the Commission. In every market in 


America at the moment, except central Illinois, the principles of the 


Sixth Report and Order still apply. Can the Commission seize upon 


this new principle of equalizing competition so as to destroy VHF in 


Peoria and Springfield, yet not bother to apply or sometimes even to 
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discuss it in all the other markets where it would be helpful to solve the 
UHF problem? 


That question is squarely raised in this case and is highlighted by 
a Commission decision issued on March 25, 1958, but two days prior to: 
this Court's decision in the instant case. The March 25th decision in- 
volved a rule making proceeding in Champaign, Illinois, located also in 
central Hlinois, about 80 miles from Springfield and Peoria. (The opin- 
ion is reprinted in full as an appendix hereto). Stations in all three 
markets serve portions of the other markets. Shortly after the Commis- 
sion decision deleting Channel 8 from Peoria and Channel 2 from Spring- 
field, UHF stations in Springfield, Champaign, and Decatur, Lllinois, 
filed proposals to delete Channel 3 from Champaign, Illinois. Just as 
in Springfield and Peoria, there was but one commercial VHF allocation 


4 
to Champaign. There were no operating UHF stations in Champaign, 


though one construction permit was outstanding and two other unused 

UHF channels were available. There were UHF stations operating in 
Danville, Hlinois (35 miles east of Champaign), at Bloomington, Illinois 
(approximately 45 miles northwest of Champaign), and at Decatur, Illinois 
(approximately 40 miles southwest of Champaign). Of course, there was 
substantial UHF service in both Springfield and Peoria. The VHF station 
operating in Champaign served substantial portions of these UHF ser- 
vice areas (R.556; J. A. p. 65). 


It was the belief of those seeking the deletion of Channel 3 from 
Champaign that the Commission's orders in Peoria and Springfield, 
which deleted the only VHF channels there, would lead to a similar 
result in Champaign. The entire area generally is a so-called UHF 
area, in that there are a number of UHF stations operating and a num- 
ber of available UHF allocations which might be utilized if no VHF ser- 
vice were competing. The petitioners urged that the opportunities for 
effective competition would be served by deleting the VHF assignment 


4 The University of Dlinois operated an educational station on VHF Channel 
12 at Urbana, Dlinois (WILL-TV). 
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in Champaign (See appendix attached hereto, pp.22-23). Specifically, the 
UHF stations urged that the operation of Channel 3 at Champaign had a 
depressing effect upon UHF generally in this area, because UHF stations 
could not compete with this broad coverage Champaign VHF station. 

The UHF proponents pointed out that there were potential UHF Stations 
in Champaign, Streator, Kankakee, and Mattoon. (See appendix attached 
hereto, pp.22-26). Finally, the point was made that in light of the Com- 
mission's action in Springfield and Peoria the only VHF station left in 
central Illinois was Channel 3 at Champaign. The deletion, therefore, 

of that channel would effectively make all of central Ilinois|a UHF area. 


The Commission's order of March 25, 1958, rejected all the argu- 
ments of the UHF proponents and refused to even institute rule making 
proceedings looking towards the deletion of Channel 3 from Champaign. 


In other words, the Commission didn't even want to examine the advis- 


ability, or not, of a rule making change. This opinion, hopelessly 
contradicts and highlights the arbitrariness of the Peoria decision. The 
Champaign decision abandons completely the sole criterion upon which 
deintermixture in Peoria was based. 


There is a complete absence in the Champaign decision of any 
discussion regarding the brave new policy adopted in Peoria of equaliz- 
ing competitive opportunities. The proponents of the deletion of Chan- 
nel 3 from Champaign were UHF stations who claimed that they could 
not compete effectively against Channel 3 and that UHF development 
was being frustrated in this general area. Here is a market|but 80 miles 
from Peoria and Springfield, and where there is a large common area 
receiving service from stations in all the communities (R. 556; J. A. p. 
65). Thus, here is the same general market area, the same general 
facts, the same arguments and the same request that the new principle 


be applied also to Champaign. Yet the Commission does not even dis- 
cuss the principle, nor the decisions in the Peoria and Springfield cases. 
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Does this not demonstrate conclusively the completely arbitrary 
and discriminatory fashion in which the Commission has applied its new 
principle? This Court, it is submitted, should not sit idly by and ap- 
prove like a rubber stamp such arbitrary action. The only possible de- 
fense for the adoption of a principle sharply at variance with long estab- 
lished and long relied upon principles, is that the new principle will be 
applied uniformly and fairly so as to substantially contribute to the 
solution of the problem at hand. 


What are the facts? Since the Peoria decision in March, 1957, 
not one single VHF channel has been deleted where there were objections 
from those who relied upon existing VHF allocations. Two or three 
cases are still pending, but there has been no action. Since the Peoria 
decision, at least six proposals to this effect have been expressly denied 
(See Appellant's brief, p. 18). Champaign is but one example. As this 
very Petition is being prepared, the Commission has issued another 
order instructing its staff to prepare a document looking towards the 
denial of all rule making proposals to delete Channel 12 from Erie, Pa., 
which in turn affects allocations in Akron-Cleveland, Ohio, Clarksburg 
and Weston, W. Va., and Flint-Saginaw-Bay, Mich. This Erie pro- 
ceeding involved another proposal to delete a VHF channel so as to im- 
prove the opportunities for effective competition. But the tentative de- 
cision, issued April 3, 1958, is to leave the situation in status quo 
(Report No. 42, Public Notice B, 57304). 


Certainly, the Commission's actions since March, 1957 speak 
louder than its soothing and deceiving arguments to this Court. If his- 
tory shows that this new principle has never since been applied, if 
indeed it isn't even worthy of discussion in a proceeding on a market 
but 80 miles from Peoria, can this Court close its eyes to the dis- 
criminatory applicability of this new principle ? 


Another shockingly inconsistent position taken in the Champaign 


case concerns the important point which Appellant had made in its own 
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proceeding before the Commission, where appellant had argued that 


effective deintermixture could not be achieved in Peoria because many 
VHF signals would still invade the Peoria market area. Appellant noted 
and the Commission conceded that "all but a small portion of the Peoria 
area will still receive one or more VHF services from VHF stations in 
Rock Island, Champaign, Quincy and Davenport" (R.1001, J. A. p. 118). 
Appellant pointed out that if Channel 8 were deleted from Peoria and 
added to Rock Island, it would have to be located only approximately 55 
miles from Peoria itself (R.571, J. A. p.67) and that a Channel 8 opera- 
tion from Rock Island would still place a Grade B signal over Peoria. 
Appellant also pointed out that an existing Rock Island station had an 
application pending (since granted) to move its transmitter towards 
Peoria so as to also place a Grade B service over Peoria (R. 1001, 

J.A. p.118, 119; R.571, J. A. p.67). The Commission's answer to 


this argument was as follows: 


"Nevertheless, while 'complete' deintermixture of 
the Peoria area would not be achieved by deletion 
of Channel 8, we do not believe that the reception 
of VHF signals from relatively distant cities and 
separate markets will seriously impair UHF in 
Peoria. ...We feel that the Peoria viewers will 
look to their own local outlets rather than to dis- 
‘tant stations whose programs are directed to other 
markets; and despite the VHF signals that will re- 
main in the area, we are confident that making 
Peoria an all-UHF market will enable UHF to 
thrive."" (R.1001, 1002, J. A. p. 119). 


The identical problem was presented in the Champaign case be- 
cause even if Channel 3 was deleted there will be VHF service given to 
the Champaign area from VHF stations located 65 miles away at Terre 
Haute, Indiana. In Champaign, the Commission used this fact as a 
principal basis for denying deintermixture, for it said: 


"Moreover, in view of the fact that the VHF station 
presently operating on Channel 10 at Terre Haute 
serves a significant portion of the area that would 
be served by a UHF station at Champaign and the 
proposed VHF station on Channel 2 at Terre Haute 
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would provide Champaign with a Grade B 
service, we are not convinced that effec- 
tive deintermixture would be achieved by 
Petitioners’ proposals or that any useful 
purpose would be served by deleting Chan- 
nel 3 from Champaign. VHF service would 
continue to permeate the area and an effec- 
tive UHF island would not be established. " 
(See appendix attached hereto, p. 28 ). 
In Peoria where VHF services were but 55 miles away, the Com- 
——— eee ee Vt oe Mies away, te Com: 
mission was confident that UHF could develop and thrive. But in 
——— eee Could develop and tarive. But in 
Champaign, where VHF services were 65 miles away, UHF could not be 
Sees eee ee WETS bo miles away, UNF could not be 
effectively established! Is this not arbitrariness and inconsistency at 


its height ? 


Another major inconsistency is found in the Commission's re- 
fusal in the Champaign decision to recognize that Channel 3 might be 
used effectively elsewhere. It was suggested by Petitioners in the 
Champaign case that Channel 3 be given to the University of Illinois for 
educational use and that Channel 12 (upon which the University station 
now operates) be reallocated to Lafayette, Indiana, the home of Purdue 
University, for either commercial or educational use. The Commission 


refused, stating: "A commercial operation in Lafayette on Channel 12 


would continue to provide the Champaign-Urbana area with VHF service 
and thus little purpose would be served in deleting a VHF channel from 
Champaign in order to shift it to Lafayette." But, here again, we are 
confronted with the completely contradictory approach to that taken in 
the Peoria case. Lafayette is approximately 75 miles from Champaign. 
If it would serve "little purpose" to move the channel 75 miles because 
of continued VHF service to Champaign, how, in Peoria, can it serve a 
significant purpose to move the channel only 55 miles? 


Finally,the Commission in its Champaign decision attempts to 
justify the refusal to deintermix Champaign on the grounds that Cham- 
paign-Urbana is not a predominantly UHF community since there are no 
UHF stations operating and that the VHF station provides a substantial 
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outlying area with its only Grade B commercial television service. 
Though the Commission has worded this carefully, the substance of 
the argument appears to be that it is speculative as to whether UHF 
service will ever replace the existing VHF service, and that until UHF 
service is improved or supplemented, a significant number of persons 
will lose their only service. (See appendix attached hereto, p. 28 ). 


In the Peoria case, Appellant made the identical argument, 
urging that, based upon existing UHF operations or authorized facili- 
ties, there still would be a substantial number of persons deprived of 
service. The Commission, however, refused to accept this testimony, 
stating that any computation of area and population loss "must of neces- 
sity be grounded on so many variables and assumptions, including 


heights and powers to be employed in the future and additional stations 
that might take the air". (R.1000, J. A. p.117). The Commission 
concluded therefore, that appellant had been unable to demonstrate that 


a significant number of persons would in fact lose future service. In 
Peoria, the future and speculative possibility of UHF development in- 
validated the argument that substantial areas would lose setvice. In 
Champaign, the Commission's lack of faith in UHF development is a 
grounds for refusal to delete Channel 3. This inconsistency is made 
more obvious by the fact that any UHF development in Peoria and Spring- 
field directly benefits UHF in Champaign! 


The conclusion is inescapable that the principles and arguments 
adopted in Peoria to support the deletion of Channel 8 are hopelessly 
and deliberately contradicted by the principles and arguments adopted 
in the Champaign case to deny the deletion of Channel 3. 


Obviously,. this Court can't be called upon to pass judgment on 
the Champaign case, the Madison case, the Hartford case, and all the 
other inconsistencies which appellant has called to the Court's attention. 
However, it should be crystal-clear to this Court that the Commission's 
failure to even discuss its new principle of improving the opportunities 
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for effective competition in the Champaign situation constitutes an ob- 
vious abandonment of this new principle and emphasizes the arbitrari- 
ness of its limited applicability. It should also be crystal-clear that 
since not one single VHF channel has been deleted since Peoria, the 


so-called new principle has actually been used only as a weapon of dis- 


crimination. It defies logic and experience to accept the premise that 
the principle of improving the opportunities for effective competition is 
of such narrow scope that it can honestly be applied in only a few mar- 
kets in America. 


Certainly, this Court has long reserved to itself the power to 
declare administrative action illegal, where it has been applied in an 
arbitrary and discriminatory manner. It is respectfully submitted that 
this Court should reconsider its action and determine, based upon such 
reconsideration, |that the Commission's limited selection of victims 
against which to apply the so-called new allocation principle constitutes 
an arbitrary abuse of discretion. 

0. THIS COURT IMPROPERLY INTERPRETED APPELLANT'S 
ARGUMENT THAT IT WAS ENTITLED TOA FULL EVI- 


DENTIARY HEARING BEFORE CHANNEL 8 COULD BE 
DELETED FROM PEORIA. 


It is respectfully submitted that the Court has confused the two 
types of proceedings which the Commission was conducting in connection 
with appellant's application for Channel 8. The Court introduces into 
this proceeding the question of whether or not there was error in the 
comparative hearing whereby appellant was favored over its opponent, 
WMBD, Inc. The Court gratuitously notes that appellant asserted no 
error in connection therewith. Of course, appellant did not because 
the comparative hearing as between the two applicants was an entirely 
different proceeding before the Commission and was not before the 
Court. The sole question before the Court concerned the propriety of 
the Commission's actions in deleting Channel 8 and modifying appel- 
lant's permit to specify a UHF channel. 
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It is not the "net effect" of the two proceedings about which appel- 
lant complains as suggested by the Court, and it is not true that appel- 
lant received what this Court rather unfortunately refers to as a "'con- 
solation prize". The fact of the matter is appellant received no prize 
at all. It received a denial of its application for Channel 8. This denial 
came about by two Commission actions: (1) an Order deléting Channel 
8 from Peoria, and (2) an Order modifying appellant's grant to specify 
operation on Channel 25 in lieu of Channel 8. The Commission argued 
these were rule making actions and this Court accepted this position 
without discussion. 


But the very issue argued before this Court was whether or not 
the Commission's action in deleting Channel 8 and modifying appellant's 
grant--that action and that action alone--was rule making for purposes 
of determining the nature of the hearing to which appellant was entitled. 
Appellant pointed out that at the time its application for Channel 8 be- 
came designated for hearing, only it and its opponent, WMBD, Inc., 
had any legal right to the use of that channel. Section 309 of the 
Communications Act expressly provided that before the application for 
that channel could be denied, appellant was entitled to a hearing. As of 
the time of designation for hearing, appellant had every right to expect 
that if it could best its opponent, WMBD, Inc., then it would receive 
Channel 8. Certainly, no other applicant had any claim whatsoever to 
that channel. Pursuant to this expectation, appellant prosecuted its 
application for four long years, expending in excess of $50,000. At 
all times, while this application was being processed, it complied in 
all respects with the rules and regulations. 


Yet now appellant does not have a grant for Channel 8 and the 
Commission's action deleting that channel and destroying appellant's 
rights therein was taken without affording appellant an evidentiary hear- 


ing on the question of whether appellant's rights in this channel should 


be destroyed. This, it is submitted, violates appellant's rights under 
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Section 309, Section 316, and deprives appellant of due process of law 
under the Fifth Amendment to the Constitution. 


The action which frustrated appellant's grant of Channel 8 was the 
action deleting channel 8 from Peoria. Could this be done without grant- 
ing appellant an evidentiary hearing? Certainly in many situations, 
changes in the Rules can be made without affording applicants formal 
hearing rights despite the pendency of applications which would be 
effectively denied if such changed rules were adopted. But this is not 
always true. It would depend, it is submitted, upon the nature of the 
rule making change, whether the change is the result of national factors 
of general applicability, and what the impact upon the applicant would 
be. 

Had the Commission, for example, deleted Channel 8 from the 
entire country and assigned it for governmental use in defense matters, 
then certainly appellant, though having theoretical hearing rights before 
its application could be denied, would not be entitled to a full evidentiary 
hearing. Such a hearing would be a useless formality. The paramount 
need of the public and the general applicability of the rule would out- 
weigh any interest appellant might assert. Furthermore, because of 
the nature of the relevant issues in the proceeding, no need would be 
served by holding an evidentiary hearing. Similarly, if the Commission 
had decided that the entire commercial television system should be 

‘moved to the UHF band, then appellant, despite its theoretical hearing 
rights, would have been forced to accept a substituted UHF channel -- 
not because it didn't have theoretical hearing rights, but because those 
hearing rights were satisfied, or could be satisfied, ey participation in 
any general rule making proceedings. 


A new analysis, therefore, is necessary, namely: Looking to the 
actual issues and circumstances involved in the channel allocation pro- 


ceeding, should they be resolved by an evidentiary hearing? 
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Here, the so-called rule -- the deletion of Channel 8 -- had direct 
applicability to but one legal person, appellant, for it took;away appel- 
lant's permit for Channel 8. Also, the issues which were determinative 
looked solely to local facts applicable to Peoria, Illinois. The final de- 
cision, by the Commission's own concession, was a decision limited 
solely to the "local circumstances" as they applied to Peoria. The 
Commission did not try to make the decision conform to any other de- 
cisions, nor to any principles of general applicability. The question was 


whether the opportunities for effective competition in ae would be 


improved. It is respectfully submitted that where the total impact of 
the change affects but one person, and where the change in| the alloca- 
tion is to be determined by factors applicable only to the Peoria market, 
the only proper procedure is to hold a full, evidentiary hearing. The 
actual decision was of such limited and local applicability that it was not 
really "rule making" for purposes of determining hearing rights. Actu- 
ally, the Commission's decision was "adjudicatory" in purpose and re- 
sult. A full hearing was therefore essential.” 


I. THE COURT IMPROPERLY FAILED TO CONSIDER 
APPELLANT'S ARGUMENT THAT THE DELETION 
OF CHANNEL 8 VIOLATED SECTION 307(b) AND 
ALSO VIOLATED THE PRINCIPLE ESTABLISHED 
BY THE SANDERS CASE. 
$< 


Though not specifically discussed by the Court, it is believed that 
the arguments regarding the lack of legal authority to delete Channel 8 
from Peoria are important enough to warrant consideration by the entire 
Court en banc. So far as Section 307(b) is concerned, Appellant argued 
that Peoria, Illinois, because of its size and importance, is| entitled to 
at least one of these superior, broad coverage VHF allocations. It is 
conceded that VHF allocations are decidedly superior to UHF. It is sub- 
mitted, as is set forth in Appellant's brief in detail (pp. 19-22), that 
Section 307(b) guarantees a fair distribution of the good channels as well 


as the inferior ones. Peoria and Springfield are being deprived of their 
5 Philadelphia Co. v. S.E.C., 84 U.S. App. D.C. 73, 175 F.2d /808 (1948), 
judgment vacated, 337 U.S. 194. 
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share of these good frequencies because of a new policy of equalizing 

the opportunities for effective competition in Peoria and Springfield. 
Thus, the normal and well established principles of channel allocation-- 
a fair distribution of all types of channels to as many areas as possible-- 
is being subordinated to a new policy, unrelated to Section 307(b). This, 
it is submitted, is illegal. 


Even the new policy, itself, finds no sanction in the law. What 
the Commission openly is doing is to examine the local competitive 
Situation in Peoria. How are the UHF stations doing? Can they com- 
pete in Peoria against a VHF station of appellant? Since the Commis- 
sion finds they cannot compete effectively, appellant's right to the use 
of the superior channel is destroyed and its application denied. Signifi- 
cantly, the right is destroyed not pursuant to any rule of general appli- 
cability or policy having nationwide consequences, but solely as a re- 
Sult of the factual situation in Peoria. This ad hoc, limited, application 
of the policy of equalizing competition violates the law. Broadcasting is 


a business of free competition.® But here, because certain specific 


stations will ostensibly be injured the Commission refuses to license 
appellant's station. 


The Commission attempts to argue that matters of allocation in- 
volve different considerations than matters of licensing, and that the 
Commission is free to consider general competitive matters in adopting 
an allocation scheme. The trouble with this argument is that in the in- 
stant proceedings, the deletion of Channel 8 is not the result of any 
general principle of allocation or pursuant to any uniform plan of re-. 
allocation. Only in Peoria,and Springfield has the Commission finally 
deleted these VHF channels so as to deny appellant's rights to the use 
of the superior channel. Where the deletion of the channel is based upon 
so limited a principle, where the results are so limited in applicability, 
the net effect is the same as denying a particular license simply because 


6 F.C.C. v. Sanders Brothers Radio Station, 309 U.S. 470 (1940). 
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of the adverse competitive effects the grant of such license would have 
on existing stations. This result, the Commission has always held, is 
not proper! Similarly, the result is not lawful in the instant case. 


CONCLUSION 


In light of the foregoing, it is respectfully requested that this 
Court should reconsider its decision, released March 27, |1958, or 
that a rehearing before the full Court sitting en banc should be ordered, 
and that this Court should grant such other and further relief as it 


deems just and equitable.® 


Respectfully submitted, 


BEN C. FISHER 
CHARLES V. WAYLAND 
CHARLES F. DUVALL 
JOHN P. SOUTHMAYD 
RICHARD HILDRETH 


703 Perpetual Building 
Washington 4, D. C. 


Attorneys for Petitionér-Appellant 
WIRL Television Company 


Of Counsel: 


Timothy W. Swain 

912 Central National 
Bank Building 

Peoria, Illinois 


April 11, 1958 


F.C.C. v. Sanders Brothers Radio Station, supra; Southeastern Enter- 
prises (WCLE), 22 F.C.C. 605, 13 R.R. 139 (1957); Voice of Cullman, 
6R.R. 164 (1950). 


The Coastal Bend case was heard en banc, and there are now pending in 
this Court a number of Appeals from these allocation proceedings, concern- 
ing many of the issues involved in the instant case. 
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CERTIFICATE OF GOOD FAITH 


I, Ben C. Fisher, counsel for petitioner-appellant in the 
above-entitled case, hereby certify that the foregoing petition 
is presented in good faith and not for delay. 


Ben C. Fisher 
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APPENDIX 


BEFORE THE FCC 


FEDERAL COMMUNICATIONS COMMISSION > 
WASHINGTON 25, D. C. 


In the Matter of ) 
Amendment of Section 3. 606, ) 
Table of Assignments, ) 
Television Broadcast Stations ) 
(Champaign, Illinois) ) 
MEMORANDUM OPINION AND ORDER 
By the Commission: Commissioner Ford not participating, 


1. The Commission has before it for consideration the petition 
filed June 10, 1957, and supplemented November 18, 1957, by Plains Tele- 
vision Corporation, licensee of UHF Station WICS at Springfield, Illinois 
and permittee of UHF Station WCHU on Channel 33 at Champaign, Illinois, 
and the petition filed July 8, 1957, and supplemented November 4, 1957, 
by Prairie Television Company, licensee of UH F Station WTIVP at 
Decatur, Illinois, for rule making to amend Section 3.606 of the Com- 
mission's Rules so as to make Champaign-Urbana all UHF by deleting 
Channel 3, the sole VHF channel assigned to these communities, from 
commercial use. Both parties initially proposed that Channel 3 be de- 
leted from Champaign and assigned elsewhere, with Plains |Television 


suggesting that a study be made of the whole area in which Channel 3 


could be reassigned to determine where it might best be used. The par- 
ties also suggested that a UHF channel be substituted for Channel 3 at 
Champaign-Urbana and that Show Cause proceedings be instituted to 
modify the license of Midwest Television, Inc. for Station WCIA to re- 
quire operation on one of the UHF channels assigned to Champaign- 
Urbana (Channels 21, 27, or 33) instead of Channel 3. 
2. In a supplement to its petition filed November 4, 1957, Prairie 
requests consideration of an alternative proposal to deintermix Cham- 
paign-Urbana by deleting Channel 3 from commercial use and reserving 
it for education in place of Channel 12; adding Channel 64; and reassigning 
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Channel 12 to Lafayette, Indiana. To effect this proposal, Prairie re- 
quests the Commission to modify the license of the University of Illinois 
Board of Trustees for Station WILL-TV to specify Channel 3 instead of 
Channel *12 at Urbana and the license of Midwest Television for Station 
WCIA to specify UHF Channel 21, 27 or 64 in place of Channel 3 at 
Champaign. Prairie submits that Channel 64 can be assigned to Cham- 
paign-Urbana and that Channel 12 can be assigned to Lafayette by locat- 
ing the transmitter for a Channel 12 station near Fowler, Indiana, in 
conformance with existing rules. Prairie suggests that Channel 12 could 
be used for education at Lafayette in view of the fact that Lafayette is an 
important educational center and the home of Purdue University. 

3. On July|18, 1957 and November 12, 1957 Midwest Television, Inc. , 
licensee of Station WCIA on Channel 3 at Champaign, filed oppositions to 
the subject petitions and proposals for deintermixture of Champaign- 
Urbana. A letter supporting the deletion of Channel 3 from commercial 
use at Champaign was submitted by the Council for Better Radio And Tele- 
vision in Champaign, and a number of letters and resolutions opposing 
its deletion were filed by individuals, communities, ‘religious and edu- 
cational institutions and other organizations in the area. Reply pleadings 
were filed by the petitioners and Midwest Television. 

4. Petitioners submit that Channel 3 is the only VHF commercial 
channel in central Illinois; that this area is one of the most advanced and 
well-developed "UHF islands" in the country, with 13 UHF stations operat- 
ing or in CP or application status; and that UHF receiver circulation in 
the area is extensive, with 100 percent conversion in Springfield and al- 
most as much in other markets. Petitioners point out that Station WCIA 
at Champaign is less than 30 miles from Prairie Television's UHF sta- 
tion at Decatur and only a slightly larger distance from the UHF stations 
at Danville and Bloomington, and that Station WCIA emphasizes in its 
promotion that in addition to Champaign-Urbana it blankets and is the 
CBS outlet for the UHF markets of Bloomington, Decatur, Springfield 
and Danville. Petitioners maintain that it is necessary to delete Channel 
3 from Champaign in order to assure the growth of UHF in this central 
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Illinois area and to implement the Commission's eae in the Peoria 


uance of the 
commercial VHF assignment at Champaign in the heart of [this major 


and Springfield deintermixture cases. They urge that conti 


UHF area has a serious and depressing effect upon UHF generally; that 
the UHF stations in the area cannot compete on an equal basis with Sta- 
tion WCIA; and that the existence of the VHF station in Champaign is the 
greatest factor preventing needed additional business from) becoming 
more readily available to UHF stations in the area, resulting in a condi- 
tion that necessarily limits the establishment of additional |television out- 
lets and seriously impairs the ability of UHF stations to render service. 
Petitioners urge that the substitution of a UHF channel for|the VHF fre- 
quency upon which Siation WCIA is now operating would provide Station 
WCIA with a ready-made UHF audience and would enable it to operate on 
a fully competitive basis with other UHF stations in the area; that it will 
improve opportunities for more effective and widespread competition 
among stations in the area and stimulate the establishment of additional 
outlets in Champaign and elsewhere, outlets which, in turn, will lead to 
improvement in the quality and quantity of programming available to the 
public and will enable more local and regional advertisers|to use tele- 
vision in the Champaign area. 
5. In opposition, Midwest Television, the operator on Channel 3, 
argues that the deletion of Channel 3 from Champaign is not necessary to 
ensure the survival of UHF in central Illinois. Midwest asserts that its 
VHF station in Champaign is not operating in the heart of a UHF area; 
that there are no operating UHF stations in Champaign-Urbana; that the 
UHF area in central Illinois lies west of Champaign, bounded by Peoria 
and Springfield to the west, LaSalle to the north, and Decatur and Bloom- 
ington to the east; that while the Grade B contour of ‘Station WCIA cuts 
through Springfield (the principal city served by Plains Television), its 
measured Grade B contour falls short of the city; and that petitioners 
demonstrated in the Springfield deintermixture proceeding |-- and the 
Commission there found as well as in the Peoria case -- that operation 
of Station WCIA on Channel 3 at Champaign would not significantly affect 
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the ability of UHF to operate successfully in central Illinois. While Mid- 
west concedes that the UHF stations in Danville and Lafayette are some- 
what closer to Station WCIA than those in Peoria and Springfield, it main- 
tains that they are as close or closer to VHF stations in Terre Haute, 
Indianapolis, and Bloomington, Indiana, than to WCIA in Champaign, 
and are thus well-blanketed by other VHF services. Midwest alleges that 
only a relatively small portion of WCIA's Grade A contour overlaps the 
Grade A or Grade B contours of existing or authorized UHF stations; 
that only 17.5% of the area within the Grade B contour of WCIA gets 
Grade B signals from two or more operating UHF stations; and that some 
57.4% would get Grade B UHF service from either no UHF station or only 
one UHF station, assuming UHF Station WCIS at Springfield operates at 
its authorized increase of power from 17.4 kw to 914 kw. 

6. Midwest claims that an area of some 3, 700 square miles, com- 
prising 25.5% of Station WCIA's Grade B contour and containing 187, 500 
persons, would be without Grade A or B service from any television sta- 
tion if Channel 3 is deleted from Champaign; that the area which would 
lose WCIA's Grade A service, and would be without Grade A service 
from any commercial station, would cover some 2, 740 square miles (or 
69.2 percent of WCIA's Grade A contour), and would contain more than 
193, 000 persons; that the "white area" which would be created by the de- 
letion of Channel 3 is composed principally of small, rural communities; 
and that even beyond the Grade B contour of WCIA there are some 208, 740 
television homes |to which WCIA provides service and of this number, 

152, 695 are VHF-only homes and only 56, 045 UHF. Midwest argues that 
deletion of Channel 3 would have a serious impact on many people served 
by WCIA with VHF-only sets; that within the Grade B contour of WCIA 
there are 72,690 VHF-only homes; and that conversion of these VHF-only 
sets to UHF would cost at least $5,815, 000 -- assuming an average 
minimum cost of $30 plus $50 per UHF antenna installed. 

7. Midwest urges that the elimination of Channel 3 from Cham- 
paign-Urbana on the basis of the remote possibility that new UHF stations 
might commence operation in surrounding communities is not justified; 
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that no showing has been made that Champaign-Urbana would support 
more than one television station if Channel 3 were eliminated; that the 
network and national spot business available to Station WCIA is due 
largely to its wide-area coverage and would not be available to a UHF 
station unable to provide such coverage, nor to a number pf UHF stations 
operating at Champaign-Urbana and serving a substantially smaller area 
than Station WCIA; and that if Champaign-Urbana were an lexclusively 
UHF market, local revenues would be insufficient to support two UHF 
stations geared to provide service comparable to that of Station WCIA. 
Midwest also urges that the relocation of Channel 3 anywhere in the area 
where it could be assigned -- other than in the vicinity of Champaign- 
Urbana -- would represent a far less efficient use of the frequency. 

8. With respect to Prairie's proposal to reserve Channel 3 for 
education in lieu of Channel 12 at Champaign and to assign) Channel 12 to 
Lafayette, Indiana, Midwest contends that the Grade A contour of a pro- 
posed Channel 12 station at Lafayette would overlap both the Grade A and 
B contours of a UHF station on Channel 27 (one of the channels Prairie 


suggests should be substituted for Channel 3 at Champaign) at Champaign- 
Urbana, as would the Grade A and Grade B contours of VHF stations on 
Channel 2 at Terre Haute and the proposed Channel 10 at Lafayette; that 
the total overlap would be about 50% of the Grade A contour of the pro- 
posed Channel 27 station at Champaign and more than 50% |of its Grade B 


contour; that Champaign and Urbana would be fully covered by the Grade 
B signal of one VHF station and almost reached by the Grade B signal of 
a second VHF station; that a substantial portion of the service area of the 
proposed UHF station at Champaign would get three VHF services and an 
additional substantial portion would get two VHF services;/and that the 
VHF competition which a UHF station at Champaign would experience 
would be more intensive than that now experienced by the UHF stations 
at Springfield and Decatur. Midwest states that requiring the educational 
station at Champaign to switch from Channel 12 to Channel! 3 would cost 
the University of Illinois thousands of dollars at a time when it has dif- 
ficulty in supporting its present operations and that the reallocation of 
Channel 12 to Lafayette would be an inefficient use of the channel since 
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in order to meet spacing requirements a Channel 12 transmitter site 
would have to be a substantial distance from Lafayette near Fowler, 
Indiana from where its signals would penetrate Champaign-Urbana and 
UHF areas such as Kankakee, Streator and Mattoon, Illinois. Even without 
regard to a Channel 12 operation from Fowler, Midwest states that no 
UHF expansion in Mattoon, Champaign-Urbana, Kankakee and Streator can 
be expected because of present or proposed VHF stations in Terre Haute, 
Lafayette, Chicago, and Rock Island or Davenport, which would serve 
substantial portions of the coverage areas of UHF stations in those com- 
munities. Midwest submits that the suggestion that Channel 12 "could" be 
used for education in Lafayette is without merit since no interest has been 
shown in the present UHF educational reservation at Lafayette even though 
there has been a\commercial UHF station in operation in Lafayette for a 
number of years, and since it would be a most inefficient use of the spec- 
trum and inconsistent with Section 307(b) of the Act to delete a commer- 
cial VHF assignment which is being utilized in Illinois in order to allocate 
it to an area in Indiana that has shown no need for it. 

9. Plains Television contends that Midwest's claims concerning 
the "white areas" which would result with elimination of its Channel 3 
operation are unrealistic since they are based on the assumption that its 
Channel 3 operation would not be replaced by a UHF operation. Plains 
Television alleges that if Station WCIA were to operate with a UHF assign- 
ment, the actual loss in service area and population, if any, would be 
small. Prairie contends that UHF stations now serve more than 50 percent 
of WCIA's Grade B coverage area and that this area would be completely 
served by UHF if all presently operating UHF stations were to operate 
with maximum power and height; and that with the operation of potential 
UHF stations on UHF assignments in the area--principally at Streator, 
Kankakee and Mattoon--a significant number of persons would not lose 


service by the elimination of Channel 3. Prairie urges that the terrain in 
the Champaign-Urbana area is well suited for UHF propagation, and that 
conversion to UHF would not require expenditure of large sums by the 
public inasmuch as Springfield is already 100 percent converted to UHF, 
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Decatur more than 99 percent converted, and Champaign-Urbana, ac- 
cording to a December 1956 survey, 61 percent. The petitioners urge that 
the deintermixture of Springfield and Peoria represented a major step 
toward the creation of a strong UHF island and has aided the television 
Situation in the area but that fully adequate television service and expansion 
of television service in the central Illinois area cannot be assured without 
the conversion of the VHF operation at Champaign to UHF; that the domi- 
nant competitive position of the VHF station at Champaign/has been 
strengthened by the Springfield and Peoria deintermixture actions; that 
other VHF stations in Chicago and Indiana are too far from the area to 
have the same impact on UHF as the Champaign VHF Station; and that 
with the removal of VHF service from Champaign, the necessary incen- 
tive will be furnished to interest local groups in providing |local and satel- 
lite service on the UHF channels available in the area. Prairie urges that 
the reservation of Channel 3 for education would not be an jinefficient use 
of a scarce VHF frequency since it would enable the extension of educa- 
tional television service to areas not now reached by the educational sta- 
tion on Channel 12 at Urbana and that the assignment of Channel 12 for 
education at Lafayette would make establishment of a Lafayette educa- 
tional operation feasible. 

10. The Commission has concluded from its examination and con- 
sideration of the subject petitions and related pleadings that rule making 
on the deintermixture proposals of Plains Television and Prairie Tele- 
vision for Champaign-Urbana would not be warranted. Champaign-Urbana 
is not now a predominantly UHF community. No UHF stations are pre- 
sently operating in these communities. The nearest operating UHF sta- 
tions are at Danville, Bloomington!’ and Decatur, Illinois, jsome 35 to 
45 miles from Champaign-Urbana. None of these UHF stations now pro- 
vides Grade B service to the cities of Champaign-Urbana. The only local 


outlets in Champaign-Urbana are Station WCIA, which has been operating 
on VHF Channel 3 in Champaign since 1953, and educational Station WILL- 
TV on Channel 12 in Urbana. Other VHF service is provided to parts of 


1/7 UHF Station WBLN on Channel 15 in Bloomington, Illinois, went off 


the air on June 3, 1957, but resumed operation on December 1, 1957. 
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the area, with the nearest outside VHF station being at Terre Haute, 
some 65 miles from Champaign-Urbana. VHF Station WCIA provides 
Champaign and Urbana--communities with a combined 1950 population 
of 63, 397--as well as a substantial outlying area with their only Grade 
B commercial television service. 

11. Although the number of sets capable of receiving UHF trans- 
missions is high in and around such communities as Peoria, Springfield, 
Decatur and Bloomington, where only UHF stations are on the air, itis 
substantially less in Champaign and Urbana and the bulk of Champaign 
County, where UHF stations are not in operation. Replacement of the 
VHF operation in Champaign by UHF would result in a significant num- 
ber of people in the area now being served by the VHF station being de- 
prived of their only service until such time as existing and potential UHF 
stations in the area are able to operate with improved facilities and a sta- 
tion begins operating on Channel 2 in Terre Haute with maximum facilities. 

12. Moreover, in view of the fact that the VHF station presently 


operating on Channel 10 at Terre Haute serves a significant portion of 


the area that would be served by a UHF station at Champaign and the pro- 
posed VHF station on Channel 2 at Terre Haute would provide Champaign 
with Grade B service, we are not convinced that effective deintermixture 
would be achieved by petitioners’ proposals or that any useful purpose 
would be served by deleting Channel 3 from Champaign. VHF service 
would continue to permeate the area and an effective UHF island would 
not be established. 

13. Petitioners have not demonstrated that Channel 3 could be 
used more effectively elsewhere than the area where it could be re- 
assigned under the rules, or that it would be commensurate with the pub- 
lic interest to leave this valuable frequency unassigned. Nor have peti- 
tioners persuaded us that it would be feasible to adopt the alternate pro- 
posal reserving Channel 3 for education in place of Channel 12 » upon 
which educational Station WILL-TV operates at Urbana, and relocating 
Channel 12 at Lafayette for either commercial or educational use. A 
commercial operation in Lafayette on Channel 12 would continue to 
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provide the Champaign-Urbana area with VHF service and thus little 
purpose would be served in deleting a VHF channel from Champaign in 
order to shift it to Lafayette. Nor, in view of the factors discussed 
above, do we believe it would be desirable to shift the sole commercial 
VHF channel from Champaign in order to reserve it for education in 
Lafayette. In this connection, no interest has been shown in the estab- 
lishment of an educational station in Lafayette. In any event, we do not 
believe the deletion of a VHF channel from Champaign in order to assign 
it to Lafayette for either commercial or educational use is justified. 

14. We do not believe, furthermore, that it would be desirable or 
appropriate to adopt petitioners' proposals at this time in view of the 
pendency of our overall study of long-range solutions of the problems 


confronting the further expansion of the television service The sub- 


ject proposals seek the elimination of the sole commercial VHF assign- 
ment and television service in the Champaign-Urbana area in order to 
encourage the growth of local UHF stations in the area, none of which 
are now on the air in Champaign-Urbana. In our judgment the public 
interest would not be served by adoption of petitioners' proposals. 

15. In view of the foregoing, IT IS ORDERED, That the above- 
described petitions of Plains Television Corporation and the Prairie 
Television Company ARE DENIED. 


FEDERAL COMMUNICATIONS COMMIS- 
SION 


Mary Jane Morris 
Adopted: March 21, 1958 Secretary 


Released: March 25, 1958 


2/ ‘See Report and Order (FCC 56-587) released June 26, | 1956 in the 
general television allocation proceeding in Docket No. 11532. 


